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IKTRODUCTION 


•* To FRAME a projiosed Code of Jjawg, with reasons all along for its 
support, ip,” says Mr, Jeremy Benlham, “the most ord nous aas well as 
the most useful of ^11 pur. If Imrnau tasks that Uie hiiinau faculties can 
employ tlKm'ielves upr^i.”* The worljj has accordingly engaged the 
atfontion of the most eminent lawgivers at diileniit epochs in the His- 
tory of4hc World. The Jewish Law, the Laws of Menu, Uie Ta Tsing 
Leu Lep,^he ^nd*Avepta, the Laws of Solon, the Twelve Tables, the 
Koran, the Code of Justinian, and tj&e Code of Napoleon, have been 
handed down to us us nuyuuriuls of some of those great iutellecltr which 
have exerted themselves from time to time iu the compilatioA of systems 
*o1f law for the benefit of pobterity. 

* • • • , 

It has beeu reserved for the ludftm Law Commissioners to frame a 
Code of Civil Laws for Biitish India. The “Indian Succ^ession Aat/’ 
one of the results of their labours, is a summary of the Law of Intestate 
and Testamentary Suceession. Tne plan which has been adopted is the 
one followed in the Penal Code, and illastrations have been need 
copiously. “ The defiaitious and enacUng clauses coi^ain the v^ole 
law. Thd illusiratious make nothing law which would not be law 
out them. They only exhibit the law io4ull action, and sbow^bat its 
effect will be on the evenH of common life. ,Tbas the Code will be at 
once a statute booli^and a gollection of decided cases. J'he decided caiiei 
in the Cgde will differ from the decided cases in the English law books * 
iu two most Important points, In the first plac|, th^ illustrations are 
never ‘ tended to supply any omission in •the written law, nor do 
they ever put a strain opo^ the written law. They are merely 
instanoM of the .paaotical application of the written law to the affairs of 
mankind. Secondly, they tire oases decided not by the judges but by 

e 9 

the Legislature, — ^by those who make the law, and who must know mere 
certainly than ahy jud^ can know wlj|| the law is which they mei^ 
to make.''f * 

* Beothaoi'i Petition foi Codification, p. 7 , 
ft Coinnlailvitcfe* Litter loLoid Auckland.* 
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V Tbft advau'iape likely to accrue from tbo operation of the Act ie thus 
deScribeJ by Dr. ly^aiiie: ; — 

“ To the Enropjan commuiiily this chopter of the Code will pl*ovr, I 
believe, an unu.ixciJ advantai/c, and Aviil even deliver them frc\m dangers 
whicli, perhapp, tiny do not quite uppi'ecia'e, but which 1 regard as 
imminent and pesiuus. Dut I ninst iht-or.he ii us scarcely lets of aboon^ 
to tjic rlst of tiie pel pie nf India. Ill'll n.'-iidy unihgrudnany, large sec- 
tions oi' the lii Jihi ami olittr cemniundus have acqnijed ilje power of 
testainentiiry d 'p'lMiiou, which ]‘iohall3’, and indeed ccriainly, was not 
enj yi d h^y thooi mel' r tin Ir rn.*i ‘Ut njagtM, Now, ttni'.* is no btiuL'gcr 
fitiinnlanl to e)\ihs.litm Uuui the il'M* 5' of le- u 'i n. Dut I am a raid 
thiiL tiiere'n u h'Si\y •-< .-'{..iuns' it-i Miv.aitag' iii In, in thivnjjli the 

riieoning 'njiMt i ii' .u>e,l to iju^sd. Vonr lixcei'em y in (.'ofi-K 1!, ii this 
Dill hccom<..‘> liv*.', V. i'i p I h d'r y thiiiU lit t) emp' ro eC m ho aro 

moet coiri|nt'i-t to 5'p'‘iuv wj’ i i ntlto' , wbelhci Ihe [oovisions tf tiiis 
Code U) Ic'ti.iiu* iil.ii'y dbp'‘'dtl,.ii ifti/lit m)t eahlv he ex‘einlcil 

tp all lh'‘ litciS of I'nlia wiio ha\e the ]»ov't'r of )ig ^\}lls, I must 
further 1 rit g to toe iiothte (-f me Council ll;ut lh,s J>.il c'ln anis n patt 
of a vast mjuis of la a', wn.ch is 5U<;»pt. d a«, law hy all tl.e civil.Ztd races 
of the AVesf, iiidopemh )iily of exi iO'^s emictnus it. Xlo' riih's I refer ^ 
ore deemed to euilxn'y ilr jo-lui -]>h^j>, or (b-'int dovluctiona fiom first 
principles. Wt a*ev<r ho their tide origin — i nd the Ixdter opinion is 
that most of them dcocend trom tlic Jloinan Civil Ijae, — they have long 
comraende^l themsi lv< s to tl.o c<«uimcu seu^e of all Europcnin eoinmu- 
niiiea. Even in Em;h*n(l this body of rules has never hetii ])nt into eo 
inti^ligible and acc'-sailile 11 shape as it is placed hy this law, English 
prai.•li^ioll^'rs hgve to r,a*l rr ii. painlhry 5 imii dispers d treiiti.'^ea and 
^ivhiched law report-.. Ev. ii if this pail of our Co le wtre nothing more 
than a Ajpeiiory of tin sc rui<^, i, would be difiioultto cv.rrate its v.dne, 
for the want of t.uch a roj,cr'ory is j rcat’y tfot in onr Mofussil Courts, 
aid I have no dpiibt that the ditiuile ruhs ' ontnined in it will riipidly 
fill the void which is now somewhat vaguely ocewpied hy i:ifeiciiceB 
from the not veij cert,ain ea’ on of “ eqni-y and good consennee.” J 3 ut 
beyond all donht the groat ii.fluonce of this Code will he its inllueiice as 
a modtd 'and a typo, dadging hy experience, thcio are no limits to the 
influence which a clear and simple body of written law exercises in ab> 
sorbing less advanced systems of jurisprudeifce. The great example of 
this is, of coarse, the French Codes, W'hich, violently detested and 
ijehemently decried after the jjpllapae of the i reneb Empire in 1815 , 
give now, in the law ICo all but a fragment ol Continental Europe. 

Turough the effects of this power of absorption, 1 have no doubt that, 


*2 Speech in LeBislutive Council, March 3, 
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if onr Bill become law, it will ultimately deserve tbe title which at prcS- 

• * 

sent we hesitate to give it,*that, namely, of the lu'liau Civil Code." 

• f 

She inoovatioDB upon the old law, if not numeroue^ are great and im- 
portant. ^ho diatiiictiou between real and personal pro^ierfy has been 
effaced, and that between movoublo and immoveable has been ^substi- 
^tnted in its stead, while simple rules of testamentary disposition and 
of intestate succcssioB have been provided for property of oithdt kipd. 
Section 4 contains a striking innovation iix)OU the old law, which is 
however more apparent than real. That section Jays down the 
normal rule of the married relation, that is — the rule w'hich shall prevail 
in the absence of asy special stipiilfttion. It provides that “no person 
shall, hy marriage, acquire any interest in th^ property of flie persom 
whom he or fab® mafiios.” The hushaud will acquire no interest what- 
ever in the property of flic wife, nor wrih? in iho property of the 
husband- Each wiil possess the rcspcclive property txiatii g at mar- 
riage, or acquired after marri'ige, altogether iiuhqx mlent the other. 
The wife will have the right to raaiiag<^hcr own pnqiL'rly, and to receive 
all rents, preiits, and revenues thereof on a footing entiiely separate and 
distinct. For the sectioi/goes on to sny that neither paity shall “be- 
^ipme incapable of doing any act in rcsp*>ct of his (»r her own property, 
which he or she could haw done if ULmarri^d,” The wife is Urns em- 
powered to act separately and iu<lci®ndently in respect of her property, 
to enter into obligations, to bind hersolf, for example, as a surely,* to 
trade, to speculate, to sue and be sned, not only without the consent, hut 
even against the will of her hnshaitd. In fact, she wull have as entire 
and absolute right of property, and as separate and independent a rjght 
of action in respect of it, us if she had nq{. married. Th§ provisions of 
this section are entirelj at variance with the English Common BttTtl*,’* 
which considers the person of the wife foftilrnost all purposes n^merged 
in that of the husband. f!i'pon this subject J)r. iMaiiio eayb§ : — “The 
section simply embodies provisions which are insqfted as a matfflr 
of course# into evei^ well-drawn Engl'sh settlement when the property 
of the lady is brought under, it. I venture to ^^y l^t every lawyer 
practised’in conveyancing would insert it witlfout a second thought, if 
ho had no express iustruciioni^to the contrary, or rather he would pro- 
scribe a more sirfugt'ut rule. There is a certain magical formula of 

English law, * to her sofo and soparato use,’ whicli, wherever it is 

* • 

found, has tbe exact effect of this section. But it is usniil to take a 
farther step, au^ to defhrive tbe wife ^ tlio power of anticipation, Gjp 
that not only has she the control of her property, but islinable to divest 
herself of it in favour of her husband or of anybody else. The Law 

• • • 

) Speech In Lcgtelative Council, March 3, istssf • 
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^ommiflfdoiien, tberefore» appear to me to have followed what la the 
Bon^dest of all rulls in amending legislation. They find the nominal 
law one way, the gctnal practice another. They know by experience 
that the nominal law is altogether overriden by inveter^e usage. 
Thereu*pon they have taken the usage and made it into law.'* 

Another important innovation is introduced by Section 43, which*' 
allews the husband no greater right in respect o*^' the property of the 
wife if she die intestate than the wife enjoya in respect of the property 
of her hnsband if he die intestate. 

With regard to jarisdiction, it will^be seen that others besides Hindoos 
and Mahoanmednus have been exempted from the operation of the Act. 
By Section 331 the exf’mption is expressly extended to Buddhists, and 
by the following section pow^r is given to Qie Governor-General in 
Council, “either retrospectively from the ■A®*' o*" pi’OFpec- 
tively, to exempt from the operation of the whole or any part of the 
Act the members of any race, sect, or tribe to whonl he ^may oonsider it 
impossible or inexpedient to ap^y the provisions of the Act." Under 
this section jthe exemption will no doubt be^ extended to all races ia 
India whicL have definite rules of succession and inheritance. 

As the Bill originally stood it was provided that the District Judge 
should be the principal Judge of^jProbate in his District, but that be 
•hould have power in non-contentions cases to delegate his authority 
to a functionary called tho “ District Delegate.’* The feeling, however, 
that the power could not safely be 'confided to any lower authority than 
th^ District Judge, and the fear that the contemplated arrangement 
would afford facilities for forgery and fraud, caused the idea to be abun- 
The District Judge, accordingly, is alone vested under the Aot 
with the power of granting pK.bate and letters of administration. 
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ACT 


TO 

Amend and define the Law of Intestate 
Testamentary Succession in British Indiq,* 

Whereas it is expedient to amend and define 

rules of law applicable to Intestate Preamble 

and Testamentary Succossion in 

British India; It is enacted as follows; — 


and 


the 


' , Part I, 

Frelirninary 

1. 'Uiis* Afct may be cited as “ Tile Indiau 

Succession Act, 1^5.” Short Title, 

2. Except as provided by this Act or» by any 

other law for the time being ,in . ... 

. ** This Act to con- 

feree, the rules herein contained stitute yie law of 

shall constitute tlie law* of British o/iutest^Tte^or^e^^^ 
India applicable to all cases of S Msoessioa. 

Intestate or Testaineniary Succession. i 


3. In this Act unless thele be soine thing re- ^ 
pugnant in the subject or context — Interpretation Clause, 

Words importing the singular humber include the 

• § 

plural:^ words^ importing the plural “Number.” 
number iRcludc the singular; and ivorfls importing 
the male sex include females. ' “Gender.*; 

•‘Person” includes any Company or Association, 
or body of person^, ^whether in- “PerBon.** 
corporated or pot. 


•• Year” and Month” respl^ctivfely mean a year and 
month reckoned according to the “Year.** 

Britisli Calendar. * Month. 



PRELIMINARY. 

Iniinovta\)le property ” includes land^ incorporeal 
\ t, tenements and 'things attached to 

the earth, or permanently fastened 
to tiny thing ^Yhich is attached^ to the earlfc. 

Moveable property” means property of every de- 
« scription except immoveable pro- 

“Moveablo proiicitg'.” 

perty. 


Province” includes any division of British India 
"ProviiJce.” having A Court of the last resort. 


British India” means the territories which are or 
iiinv become v(?sted in Tier Maiesty 

“British Iiidit'.’’ *7 1 1 o 

or her successors hy the Statute 
21 and JJ2 Vie., Cap. 106 ( An Act fo,r the better 
Cfovcrnment of India) 'other than tlic settlement of 
Prin CO of Wales’ Island, SingajJ^re, and Malacca. 

Distritlit Judge” means the Judge of a principal 
“District Judge.” Civil Court of original jurisdiction. 

Min means any person who shall not have com- 
pleted the age of eigliteeri years, 
“Miuority.” and ^hninority means the status of 

such person. 


“ Will-— ff^eans the legal declaration of the inten- 
tionS of the testator ^with respect 
to his property, tvhich he dcjsires^to be carried 
into cfiect after bis death. ' i 

“Codicil” nteans* an instrumeii't made in relation to 
“Codi'il.” explaining, altering/ 

or adding to its dispositions. It is considered as form- 
ing an additional part of the^ Will. 

“Probate” means the copy of a Will> c(;rtified un- 
' ‘Trobate.” dec tlfc seal of a Court of com- 

petent jurisdiction, with a grant of administration 
the estate of the lestator. ^ 
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f . 

Executor’* means, a person to whom^ the cxecut>m 
of the last Will of a deceased “Kxecntor.” ’ 
person is, by the testators appointment, 'confided. 

Administrator” means a person appointed by 'com- 
petent authority to administer tlie “AdminiBtratfy.” 
estate of a deceased person when there Is no executor. 
And in every part of Britisli India to which tin's 

Act shall extend, ** Local Govorn- 

„ , „ . , j “Local Govern- 

ment shall mean the person au- 

thorized by law to administer Executive Government 

in such part ; and High Oourt” shall mean the 

highest Civil Court of Appeal therein. “High Court.” 

4. No p1ers6n shall, by marriage, acqnird any in- 
terest in the proper/y^ of the per- Interests nn.l pow*- 
^ ^ ^ ^ ers not aoqnire4 nor 

son whom he or she marries, nor lost by marriage. 

become incapable of doing any act in respect of his or 
her own property, which h| or she could have doini* 
if unmarried. * 


Part II. 
Of Domicile, 


5. Succession to the immoveable property in British 

India of a pei^on (^^ceased is regiv Law r-^tiuUtinrT 
, p.-o'-i IT succession to a decfag> 

lated by the ^w ot •British India, ed p.4-8on’8iirimo\ea- 

wherevoV he ,„.j have had hi, do- 

micile at the time of his death. .Succession to the 
moveable property of a«»pcrson deceased is rcg\ilatcd 
. by the law of the couytry in which he. had his domicile 
at the time of his deatliii* . 


» lUustrationi, 

(a.) A, having hia domicile in ISritiA India, dies in Franco, 
leaving moveable property in France, moveable property in England, 
and property, bo^ii moveable and immovejble, in British India. The 
•aecoision to tbo whole is regulated by the law of British India. ^ 
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{h.) At an Englishman having bis domicile in France, dies 
inVBritrsb India,v and leaves property, both moveable and immove- 
able, in BritiEP^i India. The enccession to the moveable property 
is regulated by the rnles which govern, in France, the succeBsion 
to ih^ moveable property of an Engli&hman dying domiciled in 
France, end the succession to the immoveable property is regulated 
by thr law of British India. ^ 

6. A person can only have one domicile, for the 

One domicile only purpose of succession to his move- 
affects snccesbion to 

moveables. able prqpcrty. 

7. I'hc domicile of origin of every person of le- 

Domicile of oricin gitimate birth is in thc^ country in 
of persona of legiti- . i . * « , . , . i i . 

mate birth. which at the time oi his birth his 

father was domiciled : or, if he is a postliumoui^ child, 
in the country in which- Jiis father was domiciled at the 
timq.of the father’s death. \ 

Illustration, 

• « 

At the time of* the birth of TA, his father was domiciled in 
England, it’s domicile of origin is in England, whatever may be 
the country in which he was born. 

' ,8. The domicile of ortgin of an illegitimate child 
is in the country in which, at the 

of me“uto.t!*chad! liis mother was 

domifiled. 

9. The domicile of origin prc^^ails -until a new 

% Continuance ^f do- domicile has been acquired. 
mieiJe of origin. * ^ 

10. A ro^n acquires a new domicile by‘takirig up 

^ ^ hi» fixed habitation in a country, which. 

new domicile. is not that of Ms domicile of origin. 

Ecrplanaiion , — A man is noj, to be considered as 

'n • 

having taken up his fixed habitatiqp in British India 
Bierely by reason of his r(?Sidiiig there in Her Majesty’s 
Civil or Military Service, or in the exercise of any pro- 
fession or jailing. 
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lUtutrationt. 

(a) A, whose domicile of origin is in England, ptAceeda to Brit'^h 
India, where he settles as a Barrister or a Merchant, inteliding to reside 
there durinr^ the remainder of his life. His domicile is now in British 
India. ** o 


(b) A, whose domicile is in England, goes to Austria, and enters the 
Anstrian service, intending to remain in that service. A has act^nired 
a domicile in Austria. 


(c) A, whose domicile of origin is in France, comes to reside in 
British India, under an engagement with the British Indian Government 
for a certain number of years. It is his intention to return to France 
at the end of that period. He does not acquire a domicile in British India. 

(f7) A, whosh domicile is in England, j^oes to reside in British India 
for the purpose of winding np the aifairs of a partnership which has 
been dissolved, and with the intention of returning to England as soon 
as that purpose fs ac(<omplished. He does not by such rcsiubuce acquire 
a domicile in Britisb India, however Jong the residence may last. 

(e) A, having gone to reside in Britisb India, nnder t^he cii'cnm* 
stances mentioned in the last preceding illustration, afterwardt' alters his 
intention, and takes up Lis fixed habitation in .British India. A has 
acquired a domicile in British Ind^a^ 

t 

(J) A, whose domicile is in the French Settlement of Cbandema- 
gore, is compelled by political events to take refuge in Calcutta, and re* 
sides in Calcutta for many years in the hope of such political changes 
may enable him to return with safety to Chandernagore. He does not 
by such residence acquire a domicile in Bfitish India. ^ 


(y) A, having come to Calontta nnder the circumstances stated in the 
last -preceding illqptratio^ continues to reside there after such political 
changes have eccurre;'! as would enable him to Yetarn with safety to Chan- 
dernagore, and be intends that his residence in Calcutta^Bhall be perma- 
nent. A has acquired a domicile in British India. 

* 

11. 'Any person may acquire a jlomicile in British 
India by making and depositing in ' 

some Office in British India (to be . qntaog“d“i^dle* ^ 
fixed by the Local Government), a British ludia.^ ^ - 

declaration in wrftAig under his hand of his desire to 
acquire such domicile, provided that he shall have been 


residenj: in British India for one^year immediately pre- 
ceding the time of his making such declaration. a 
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r 12.. A person who is appointed by the Government 

V . ^ , of one country to be its ambassador, 

Domicile iTot ac- ^ ^ , 

qnircd by rrsidpDtfvMa consul, OT Other representative in an- 
acouatry merely as the .1 . i . 

repref* 'Titaiive of a fo- otlior couiitr^j does not acQUire 3L 

^^•"sld^ucrrith him domicile in the latter country by 

as part of hia family reason only of residing there in pur- 
er as a servant. ‘ . 

suance 01 his appointment ; nor does 

any other jicrson acquire such domicile by reason only 

of residing witli him as partrof his family or as a servant. 

»• 

13. A new domicile continues until the* former do- 

Coniiimanceof new "licile lias been resumed, or another 
domicile. Jjjjs been acquired. 

« 1 * 

* 

' % 

14. The domicile of a minor i^llow^s the domicile of 

* the parent from whom he derived 

Minor'u domicile. ^ . 

his domicile ol origin. 

*• ‘ t 

.JExceplion . — The domicile of a minor docs not change 
with tl^t of his parent, if the minor is married or holds 
af y ofRcc or employment in the service of Her Majesty, 
or lias set up, with the consent of the parent, in any 
distinct business. 

« 

15. By marriage^ a w^oman acquires the domicile of 
Domicile ac<yaired her husband, if»she had not the same 

by . woman on m«- domicile before. 

riage. ^ • 

t 

16. * The wife’s domicile duiing the marriage follow^s 

Wife’s domicile du- , the domicile of her hlisband. 
ring marriage. 

« Exception. — The 'wife’^ domicile ‘no longer follows 
that of her husband if they be separated by the sentence 
of a competent Court, pr if the husband i% undergoing 
sintence transportation. 
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17. Except in the cases above provided for, a person 
cannot during niino'rity acquire a Ekcppt in cases ^a- 

ted ii'^nor caimoi'ac- 
quire a new domicile. 


new domicile. 


18. ^ An insane person cannot acquire a new doiriicile 
in any other way than by his domicile 

/. M . • M Lnnatic’s etquisi- 

tollowing the domicile of another tifiu of new domicile. 


person. 


19. If a man dies leaving moveable property in Bri- 
tish India ; in * the absence* of proof 

of any domicile elsewhere, succession Snccession to a per- 

' son snioveanlnproper- 


to the property is •regulated by^the 
law of British India. 


ty iu Briii^h ludia, in 
&bH<>nce of proof ot bia 
domicile elsewhere. 


^Part ill. 

Of Consanguinity. ^ 

20. Kindred or consanguinity is the connexion or 

relation of persons descended froih • , 

Kindred or consan- 

the same stock or common ancestor. gainity. ’ 

21. Lineal consanguinity is that which subsists be-. 

tween two persons, one of whom is , . / 

/■ ^ ^ Lineal consanguinitj. 

descended in a direct line from^ the ^ 

other, as between a man and liis father, grandfather, and 
great-graiidfatlier, imd so upwards in the direct ascend- 
ing line ; or bet^veen ,a man, his son, grainlson, greats^ 
grandson, and *so downwards in the direct descending 
line. Every generation constitutes a degree, either as- 
cending or descending. ^ man’s fatlier is related J;o him 
in the first degree, and so likewise is his son ; his grand- 
father and grandson the second d*egree ; his great- 
grandfather and great-grandson in the third. ' 

22. Collateral consanguinity iS that which subsists* 
between two^ persons who arcade- 

scended from the same stock or an- guinity# ^ 
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CONSANGUINITY. 


^lestor, but neither of whom is descended in a direct line 
fyom the othW. For the purpose of ascertaining in what 
degree of kii\dred any collateral relative stands to a per- 
son deceased, it is proper to reckon upwards'from the 
person deceased to the common stock, and then down- 
waitls to the collateral relative, allowing a degree for 
each person, both ascending and descending. 

23. For the purpose of succession, there is no dis- 

tinctionf* between tliose who arc re- 

PerBova LeW for i i i 

purpose of succession . latcd to a person deceased through 

to Ills father and those wlio are related 

to him through his motlicr ; nor be- 
tween those who are related to him by the full blood, 
and those who are related to him by the half-blood ; nor 
bet^ween those who are actually b^rn in his lifetime, and 
those \ylio at the date of his deatli were only conceived 
in the womb, but who have been subsequently born 
alive. ^ ^ 

24. In the annexed table of kindred the degrees are 

' computed as far as the sixth, and are 

Mode of computing ^ 

dc^jieea of kindred. marked by numerical figures. 

The person whose i elatives are to be reckoned, and 
his cousin-german, or first-cousin, are, as shown in the 
table, related in thq fourth degree f tljerfi being one de- 
•‘gree of ascent to the father, and another to the common 
ancestor the grandfather ; and from him one of^ descent 
to the uncle, aifd another to the cousin-german making 
in all •four degrees. 

A grandson of* the brother and a son of the uncle, 
A great-nephew and a coifsin-german, are in equal 
^degree, being each four degrees renfoved. 

A grandson of a cousin-german is in the same degree 
as the grandson of a great uncle, for thfy are**both in 
^he sixth Segree of kindred. 
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^ Great 
Grandfather’s 
Father. 


W- 

4 

- i 

\ 


. Great 


Great 

Grandfather. 


Grea^ 



Uncle. 

i 

3 

. 1 

\ 

A 



Great 

Grandfather. 

i 

• Uncle 

<0 


• I I 
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Part IV. 
Of Intestacy 


25. A maTi is considered to die intestate in respect 


Ab towhatpropj^rty 
a fleet n'-efl person ia 
consiAt rt d to Lave 
<liud iiitubiate. 


of all property of which he lias 
not made a testamentary disposition 
\\ hit'll is capable of taking cflcct. 


lllustralions* 

(a) A has left no Will. Ue l^as died intt state in respect of the 
Tihole of his property. , 

(h) A has left a Will, whereby ho has appointed B hia executor; hut 
the Will contains no other provisions. A has died iutestate in respect of 
the distribution of his property. 

(c) A has bequeathed his ‘Ti'hole property for an illegal purpose. A 
bus died mtestate in respect of the distribution of his property. 

(d) A has bequeathed 1,000/ to B, and 1,000/ to the eldest son of C, 
and has made no other lequesi; and has dbd leaving the sum of 2,000/ 
and no other property. C died before A, without having ever had a son. 
A has died iutebtate iu respect of the distribution of 4,()00/. 

26. Such property devolves upon the wife or hus- 
band, or upon those who are of the 
l^iuclrcdofthc deceased, in the or- 

der and according to the rules here- 
in prescribed. 

Eo'planatiion . — The widow is not entitled to the pro- 
vision hereby made for her, if by a valid coii tract made 
before her inailiagc she has been excluded from her 
distributive share of her husband’s estate. 


27. Where tbt? intestate has loft a widow, if he has 


Where the intestate 
,hBH lelt a widow and 
lineal (Usceiidants, or 
a widow and kindred 


also left any'^Iineai descendants^ onc- 
tliird of his property shall belong to* 
his widow, and the remaining tw^o- 


oniy, or a widow and thirds shall go to Ills lineal doscend- 
no kindred. , 

“ ' ants, according to the rules herein 



DISTRIBUTION OF PROPERTY. | 11 

contained. If he has left no lineal descendants,, bi^t 
has left persons who arc of kindred to hinj, one-htilf 
of liis property shall belong to his wiiow, and the 
other halt shall go to*lhose who are of kindred to 
him, in the order and according to the rules herein 
contained. If ]ie*has left none who are^of kindred to 
him, the whole of his property shall belong to his 
widow. 


28 . Where the intestate has left no widow, his pro- 
nertv shall go to his lineal descend-* 

‘ _ Whoro tlie infeatnfe 

ants or to those who are of kineVed liaa left uo widow, »nii 

ii* T where lie has lelt no 

to him, not being lineal descendants, i,i,^,i,ed. 
according to^the.rules herein contained: and if he has 
left none who arc oiy^indrcd 'to him, it sliall go to 
the Crown. ' • 


.Part V. • 

Of the DtsfrihnUon of an /ntestafe^s Propi^rhj. 
(a) Where he has deft lineal Descendants 

29. The rules for tlie di^itribution of the intestate’s^ 

property, (after deducting the widow’s * 

\ ^ o Rales of diatributten. 

share, if he has left a widow) a- ^ 

mongst his lineal descendants are as follows : — 

30. ''Whero ^leyn testate has left surviving him a 

child or cliildrcn, but no more „ - , . 

€» • Wuere tu© iiitf s'ate 

remote •lineal descendant through bas lift a child or 

a deceased child, the property shall 

'belong to his surviving^ child, if there be only one, 

or shall be equally divided among all his sur\iving 

children. , 

31. Where tK» intestate has not left surviving him 

any child, but has left a graitd- „ .... 

, , Where the mtestnte 

child or grandchildren, and no more bas ii-fi no chihi, hue 
•, fi , 1 1 1 « u irrauduhildor atfuia- 

remote descendant through adeceas- chiidrefl. • 
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6(1 grandchild, the property shall belong to his sur- 
viving grandchild, if there be only one, or shall be 
equally divido^l among all his surviving grandchildren. 

I 

« 

Illustrations, 

(n)*'A hns tbreo cbiltlren, and no more; John, Mary, and Henry. 
They all die before tlie father, John leaving two children, Mary three, 
and Henry four. Afterwards A dies intestate, leaving those nine grand- 
children and no descendant of any deceased grandchild. Each of his 
grandchildren shall have one-ninth. • 

t 

I'bJ But if Henry has died, leaving no child, then the whole is equally 
divided between the intestate'^ five graudchildf^en, the children of John 
and Mary. 

A haf two children, and no more; John an ^ Mery. John dies 
before his father, leaving hiti^ wife pregnant. Then A dies, leaying 
Mary sorviving him, and in dne time a'^i^ild of John is born. A’s 
property is*to be equally divided between Mary and such posihumous 
child. " 

< »/ 

32* In lik6 manner tbo property shall go to the 
. * surviving lineal descendants who 

has left only grand- nca^'est in degree to the intestate, 
children or lineal de- where they are all in the degree of 

ter degree. great grandchildren to him, or are 

all in a more remote degree. 

33. If the intestate has left linqgil dcfcendants who 

' ^ do not all stand in the same degree 

Whore the intestate kindred to him, and the ‘persons 
leaves lineal dysceu- r 

dapts not all in tbs- through whom thc more remote are 
snme degree of kin- . j j r v j j • 

dred to kim and those descended Jrom him are dead, the 

mor“®.^imoT^d"Bcond , property shall ^be divided into such 
are dead. ^ number ojT equal shares as may 

correspond with the number of the^lineal descendants 
X){ the intestate who* either stood in the nearest de- 
gree of kindred to him at his decease, or, having been 
of the li^e degree of kindred to hiin, died be- 
him, leaving lineal descendants who survived 
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him ; and one of such shares shall be allotted to eajh 
of the lineal descendants who stood in t^e nearest de- 
gree of kindred to the intestate at his decease; and one 
of such^sshares shall Ije allotted in respect of each of 
such -^deceased lineal descendants; and the share allot- 
ted in respect o£ each of such deceased lineal descend- 
ants shall belong to his surviving child* or children, or 
more remote lineal descendants, as the case may be ; 
such surviving^ child or clul^rcii or more remote lineal 
descendants always taking the share which his ©r their 
j)arent or p^arents would have been entitled to respect- 
ively if such pa*rcnt or parents had survived the 
iiiteskite. 

, * • Illttstratioiis. • 

# 

(n) A hod three childr^, JoUd, Mary, and Henry ; John died, leav- 
ing fonr children, and Mary died, leaving one, and Henry a^one suVvived 
the father. On the death of A intestate, one-third is allotted to Henry, 
one-third to Johu^s four children, and the remfdning third to Mary's one 
child. • 

(b) A left no child, but left eight grandchildren, and two children of 
a deceased grandchild. The proper^ is divided into nine parts, ono of 
which is allotted to each grandchild ; and the remaining one-uiuth is 
equally divided between the tw'o great grandchildren. 

{c) A has three children, John, Mary^ and Henry. Jahn dies leaving 
four children, and one of John's children dies leaving two children. 
Mary dies leaviDf^r one child. A afterwards dies intestate. One-third of 
his property is almilRilo Henry; one-third *to Mary’s child; and one- 
third is divide^inlo four parts, one of which is allotted1;o each of Johnla 
three survivigg children, and the remaining part is ecj^ually divided be- 
tween John’s two grandchildren. * 

(6) Inhere the Intestate has left no lineal descend- 
ants. • 

» • 

34. Where an intt^statc has left no lineal descend- 

* 

ants, the rules foi® the distribution of 

his property (after deducting ‘the tion whU^lfe“tad. 

widovs’s share, if he has left a widow) 

^ 11 • • d«*o«nd|nt|. 

arp. JlQ Trillrkwc ^ 
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I So. If the intestate’s father be living, he shall suc- 

Wbero inteatate’s ceed to the property, 
father la livings i i ./ ^ 

o 

3G. If the intestate’s father .^s dead, but the nitcs- 
Where inteafate’s 

faibn^is dvttfj, but his also brothers or sisters of the intes- 

uioiLer, brothers, tad ... , , . 

fciatera are living. tate living, and tlicrc IS no cliild 

living of any deceased brother or sister, the mother 

and each living brother or ^sister shall succeed to the 

properfy in equal shares. 


' Illustration. 


A dies intestalp, survived by big m<^ther and two brothers oftbe foil 
blood, John and Henry, and a. sister Mary, who is the liangbter of his 
mother, Int not of his father. The mother V^es one- fourth, each brother 
takes'oiie-fourth, and Mary, the sister of half-blood, takes one-fonrth. 


37. If the intestate’s father is dead, but the intes- 
' tale’s mb)ther is living, and if any 


Where rntestate’s 
father is dead, and his 
mother, a brother or 
^ister, and children of 
any deceased brother 
or sjater are living. 


brother or sister, and the child, or 
children of any brother or sister who 
may have died in the intestate’s life- 
time are also living, then the mother 


and each lining brother 'or sister, and the living child or 
children of eacli dcccasoi brother or sister, shall be en- 
titled to the property in equal shaivs|^:.'A‘h children (if 
more than olio) taking iu equal s’hares onJy the shares 
w hich their respective parents would have taken if living 
at the intestate’s death. 


Illustration. 

A the intestate leaves bismother, his hrotbers, John and Henry, and 
also one child of a deceased sister, Mary, and t^o children of George, a 
deceased brother of the ha^ blood, who was the son of his father but 
not of his mother. The mother takes one- fifth, John and Henry each 
taka one-fifth, the child of Mary takes oue-fiftb, and the two children of 
(|sorge divideHhe remaining one-fifth eqaally between Siem. 
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38. If the intestate’s father is dead, but the inte|- 
tate’s mother is liviilg, and the bro- ^ 
thtfrs and sisters are all dead, but all fat^ru%PBd“ a*a hi* 
or any oRhem have left children who “”'1 '''« 

survived the intestate, the mother brother or sister are 
and the child or/:hildren of each de- 
ceased brother or sister shall be entitled {o the property 
in equal shares, such children (if more than one) taking 
in equal sliares only the share which their respective 
parents would have taken if living at the intestate’s 
death. • 

• • 

Illustration. 


A thekiotestate loaves no brother or sister, bat leaves his mother and 
one child ol[ a Ifeceifeed sister Mary, and two children of a deceased 
brother George. The moth^^r takes one-third, the child of Mary takes 
one-third, and the childreif of George divide the remaining out^third 
equally between them. , 

39. If the intestate’s father is dqad, bpt the intestate’s 
mother is living, and there is neither 

brother nor .Sister, nor child of any 

brother or sister of the intcAate, the mother is Jning, an^ 

there is no brother nor 

property shall belong to the mother, sister, nor nephev^. 

40. .Where the intestate has left neithar lineal de- 
scendant nor father nor mothej:, the 

property is divj^ equally between ieShefl“e«f a“ 

his brothers and sisters and the child Bcen«iint nor lather not 
^ • moiher. 

or chiidrep of such of them as may ^ 

have died before him, such children (tfmore than one) 
taking in equal shares only the share which their re- 
spective pareilts woqld have taken i/ living at the in- 
testate’s death. 


41. If the intfestate left neither lineal descendant, 

nor parent, nor brother nor sister,*lns 

property shall be divided equally neither lineal de- 
, * y. , . , , , • soendant, nor parent, 

among those oi his relatives who arc nor brother norsisttr. 
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ill the nearest degree of kindred to him. 

Illustrations. 

(a) A, the intestate, has left a grandfather and a grandmother, and 
no oth^er relative standing in the same or amearer degree of ^'kindred to 
him. They, being in the second degree, will be entitled to the property 
in equt;] shares, exclasive of any uncle or aiint'of the intestate, uncles 
and aunts being onty in the third degree. 

(b) A, the intestate, has left a great-grandfather or great-grandmother, 
and uncles and aunts, and no other relative standing in the same or a 
nearer degree of kindred to him, Adi of these being/in the third degree 
shall take' equal shares, 

(c) A, the intestate, left a great-grandfather, an uncle,, and a nephew, 
but no relative ctanding in a nearer degree of kindred to him. All of 
these being in the third degree shall take equal shares. 

(d) Ten thildren of one brother or sister of the' intlstate, and one 
child of another brother or sister of the intestate, constitute the class of 
relatives of the nearest degree of kindred to him. They shall each take 
one-eleventh of the property. 

42, Where fv distrlbutivg shar6 in the property of a 

person who has died intestate, shall 

Children’s advance- , -i • i t i nj j 

tnents not to be brought claimed by a child, or any de- 

into hotcHpot. sceiidanfc of a child of such person, 

no money or other property which the intestate may 
during his Kfe have paid, given, or settled, to or for the 
advancement of the chiU} by whom or by whose descend- 
ant the claim is mad^, shall be takei y i ^o account in es- 
timating suck distributive share. 

^ « Part VI, 

Of the Effect of Marriage an^ Marriage Settlemends 
on Property, 

43. • The Husband surviving *his wife has ^he same 
* rights in respect V)f her property, if 

and* wid<w^ mpMt- intestate, as the widow has in 

Jw'y- ^ respect of her husband's property, 

i# he die iift<istate. 
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44. If a person whose domicile is not in ^ritish Jndil 
marries in British India a person 
whose domicile is in British India, 
neither party acquires •by the mar- 
riage any rights in respect of any 
property of the otller party not com- 
prised in a settlement made previous 
to the marriage, which he or she would not acquire 
thereby, if both* were domicited in British India at the 
time of the marriage. 


Nj> rigbiB to pro- 
perty Dot eompriged in 
Bn antenuptial i^ttle- 
xnent, acquired by mar- 
riage between a person 
domiciled and per- 
son .not domiciled in 
British India. 


45. The property of a minor maybe settled in con- 
templation of marriage provided the 
settlement be made by the minor nor’s property in con- 
with the approbation of the minor’s 
father, or if he be ddhd, or^ absent ’ • 

from British India, with the approbation of the High 
Court. 


Part VII 

Of Wills and Codicils^ 


46. Every person of sound mmd and not a minor, • 

may dispose of his property by 

^ I r Persona capable of 

Will. • ^ , making WiUfi. 


a 
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i ExjplanatMn 1. — A married woman may dispose by 
Will of any property which she could alienate by her 
own act during her life. 

Explanation 2. — Persons who are ^ deaf, or dumb, or 
blind, are not* thereby incapacitated for making a Will 
if they are able to know what they do by it- 


Explanation 3.— One who is ordinarily insane may 
make a Will during an interval in which he is of sound 
mind. 


Explanation 4. — No person can make a Will while he 
is in such a state of mind, whether arising from drunk- 
enness, or from iljness, or from ^ny other cause, that he 
does not know what he is tioing. 


JUustrations, 


(^i) A can perceive what going on in his immediate neighbourhood, 
and can answer familiar questions, hat has not a coippetent understand* 
ing as to the nature of his property, or the permits who are of kindred 
to him, or in whose favour it would be proper thai 1ft) should make hiS 
Will. A cannot make a valid Will. » 


(^) A executes an instrument purporting to be his Will, but he does 
not understand the nature of the instrumeht nor the effect of its provi- 
eions.* This instrument is sot a valid ‘ftTill. 


(c) A beisgvery feeble and debilitated, but capable of exercising a 
judgment as to thp. proper mode of disposing of his prdperty,*^^ makes hit 
•WiU. ThUisavaHd Will. ' 
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47. A father, whatever his age may^be, may ^ 

Will appoint a guardian or guardians TeBtumentary 
for his child during minority. 


• Guardians. 


48. A Will, or any part of a Willi the making of 

which has been caused by fraud or 

coercion, or by such importunity as fraud, coercion, or im- 
, / ^ n 1 portunitj. 

takes away the tree agency ot the 

testator is void. 


Illustrations, 


(а) A falsely and knowingly represents to the testator that the tes. 
tutor’s only chi^ is dead, or that be has done some nndut^ful act, and 
thereby indhees the testator to make nWill in his A.’s favour; such 
Will has been obtained by fraud, and is invalid. 

(б) A by fraud and deception prevails upon the testator it) bequeath 
a legacy to him. The bequest is void. 

(c) A being a prisoner by lawful authority, makes bis Will. The 

• * 

Will is not invalid by reason of the imprisonment. 

• » 

(d) A threatens to shoot B, or to bum bis bouse, or to cause bingi to 
be arrested on a criminal charge, unless be makes a bequest in favour of 
C. B in consequence makes a bequest in* favour of C. The bequest is 
void, the making of it having been caused by coercion. 

" (e) A being o^ sufficient intellect, if undisturbed by4he influence of 
others, to*make a Will, yet being so much under the control of B that 
be is not a free agent, makes a Will dictated by B» It ^appears that be 
.would no{ have executed the Will but for the fesir of B. The will is invalid. 


(/) A being in so feeble fft state of health as be unable to resist 
importunity, is pressed by B ts make a Will of a certain purport, and 
does so merely to purobue peace, and in submission to B. The Will 
is invalid. ^ e 

(ff) \ being in snob a state of health as to be capable of exerdei^g 
his own judgmeA and volition, B ased*urgent intercession and p^- 



20 I UNPRIVILEGED WILLS, 

Bi^uion with him to indaoe him to make a Will of a certain purport. A, 
in consequence <ff the intercession and persuasion, bat in the free exer- 
cise of his judgment and volltioD, makes his Will in the manner recom- 
mended by B. The Will is not rendered inralid by the intercession and 
persupsion of B. • 

(k)* A with a Tiew of obtaining a legacy from »B, pays him attention 
and flatters him, and thereby produces in him a capricious partiality to 
A. B, in consequence of such attention and flattery, makes his Will, by 
which he leares a legacy to A. The bequest is not rendered invalid by 

the attention and flattery of A. • • 

* 

« 

49. A Will is liable to be revoked or altered by the 

, mafeer of it at any time when be is 

Will may he revo- , 

ked or altered. competent to dispose of his p/oper- 

* ty by Will. * * 


Part VIII. 

Of the execution 6f unprivileged Wills. 

50. E\jery testator, ^not being a soldier employed in 
an expedition, or engaged in actual 

Execution of nn- 

privileged Wills. warfare, or a majoney at sea, must 

• ^ execute bis Will according to the 

following rules ; — * • 

^ . * 

First , — The testator sbalfsim or shall affix his mark* 
to the Will, or it shall be signed by sonye other person 
in his presence and by bis direction. 

« Second , — The signature or marie of the testator Op 
the signature of the person signing for him shall be so 
placed that it aliall appear that it was intruded thereby 
fi) give eflect to the writing as a Will. 
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Third . — The Will shall be attested by two or moiA 
witnesses, each of whom must have seen the testator 
sigh or affix his mark to the Will, or hf^ve seen some 
other peAon sign the Will in the presence and bjj the 
direction of the testator, or have received from the tes- 
tator a personal •acknowledgment of his signature or 
mark, or of the signature of such other person ; and 
each of the witnesses must sign the Will in the presence 
of the testator, Jbut it shall aot be necessary that more 
than one witness be present at the game time, hnd no 
particular fevrm df attestation shall be Pxecessary. 

51. If a testator, in a Will or Codicil duly attested, 
refers to afiy other document then f 

actually written, as expressing any 
part of his intentions, such document , * 

shall be considered as forming a part of the Will or 
Codicil in which it is feferre^^ to. • ‘ • 


Part IX. 


Of Privileged ]Vills. 


J?rivileged Will.* 


52. Any soldier being emplayed in an expedition, or 
engaged iiActv^#^rfare, or any ma*- 
riner being a'*PS€a, may if he has com- 
pleted the Age of eighteen years, dispose ofiiis property 
.by a Will made as is mentioned in .the fifty-third Sec- 
tion. Such Wills arc called privileged Wills. * 


JfflustratioM, 

. 

(fl) A, the sargeon di a regiment, is acta ally employed in an expe- 
dition. He is a soldier actually employedain an expedition, and oaif 
make a privileged Will. 

(6) A ia at set in a merchant ship, oP which he is the parsers He 
ii a mariner, end being at sea, can make a privileged Will. * 
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i!(c) A, a Boldier serving in the field against insnigents, is a soldier 

engaged in actual warfare, and as snoh can make a privileged Will. 

- 

(d) A, a marindr of a ship in the coarse of a voyage, is temporarily 
on shpre while she is lying in harbour. Ho is, in the sense of the words 
used in this clause, a mariner at sea, and can make a privileged Will. 


(e) A, an Admiral who commands a naval force, but who lives on 
shore, and only occasionally goes on board his ship, is not considered aa 
at sea, and cannot make a privileged Will. 

• 

(/} A, a mariner, serving on a military expedition, but not being at 
sea, is eonsidered as a soldier, and can make a privileged Will. 


53. Privileged Wills may bo in writing, or may be 
^ . made by word of months The exc- 

Mode of making, . 

and rules for executing cutioh of them shall be governed by 
privileged Wills. i* n • i 

' . the following rules : — 


JFirjf.— The ,Will ^ may be written wholly by the tes- 
tator witt his own hand. In such case it need not be 
signed nor attested. 


Second , — It may be written wholly or in part by an- 
other person, and signerl by the testator. In such case 
it need not be attested. , 

* Third , — Lf the instrument purporting t<^be a Will is 
written who^y or in part by another person^ anti is not 
signed by the tefetator, it shall be considered to ,be his 
Will, if it be shown that it waii written by the testator's 
directions, or thaf he recognized^ it as liis Will. If it 
appear on the face of the instruijient, that the execution 
of it in the manner intended by him yas not completed, 
Ihe instrument shall not by reason of that circumstance 
be invalid, provided that bis non-execution of it can be 
reasonably^ascribed to^ome cause other than the aban- 
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donment of the testamentary intentions expressed iti 
the instrument. 

Fourth — If the soldier or mariner shall have written 
instructions for the preparation of his Will, but shall 
have died before U could be prepared and executed, ^uch 
instructions shall be considered to constitute his Will. 

Fifth . — If the soldier or mariner shall in the-presence 
of two witnesses have given verbal instructions #for the 
preparation of his Will, and they shall have been re- 
duced into writing* in his life-tihie, but he shall have 
died before the instrument could be prepared and exe- 
cuted, suph Instructions shall be^considered to tjonstitute 
his Will, although they may not have been reduced 
into writing in his presence, nor read over to him. 

Sixth . — Such soldier or^mariner a» aforesaid may 
make a will by word of mouth by declaring his inten. 
tions before two witnesses* present at the same time. 

Seventh. — A. Will made by word of mouth shall •be 
null at the expiration of one month after Ae testator 
shall have ceased to be entitled to make a nrivilecred 
Will 


Paht X. 

♦ • 

Of the Atteitation^ Revocation, Alteration and Revival 
* of Wills. 

54. A Will slfoll not be considered as insufficiently^ 
attested by reason of any benefit . 

thereby given, either by wa^ oi testhig witnen. 
bequest or by way of appointment to toy persan 
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iittesting it, or to liis or her wife or husband : but the 
bequest or appointment shall be void so far as concerns 
the person so ^attesting, or the wife or husband of such 
person, or any person claiming lyider either of*them. 

Explanation * — A legatee under a ^ill docs not lose 
his legacy by attesting a Codicil which confirms the 
Will. 


55. , No person by reason of interest in or of his 


Witmees notdisqna- 
lifiedby interest or by 
being exeentor. 


‘being an executor of a Will, is dis- 
qualified as a witness to prove the 
execution of the Will or to prove the 


validity or invalidity thereof. 


56. ^Ivery Will shall be revoked by the marriage of 
• the maker, except a Will made in 

‘ axercis^ of a power of appointment, 
« when the property over which the 

power of appointment is exel*cised would not in default 
• of sucH appointment pass tfo his or her executor, or ad- 
inijnistrator, or to the person entitled in case of intestacy. 


• « 

Explanation . — ^Where a man is invested with power 


^ . . to determine the disposition of pro- 

Power of appoint- • W ^ 

•ment defined. « perty of which he is not the owner, 

he is said to have power^ to Appoint 

such property. , 


57. No unprivileged Will or Codicil^ nor any part 
• thereof, shall *be revoked otherwise 
marriage, or by another Will 
, or Codicil, or by some writing de- 

claring an intention to revoke the same, and executed in. 
the maimer in which /in unprivileged 'V^till is ‘herein- 
%b£ore required to be executed, or by the burning. 
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tearing, or otherwise^ destroying the same by the , testa- 
tor, or by some person in his presence and by his 
direction, with the intention of revoking»the same. 

Illustrations* 

(а) A has made an unprivileged Will ; afterwards A makes another 
noprivileged Will which purports to revoke the first. This is a revo- 
cation. 

(б) Abas made ai\ unprivileged Will. Afterwards, A being entitledi 
to make a privileged Will, makes a privill?ged Will, which pnrports to 
revoke his unprivileged Will. This is a revocation. 

58. No obliteration, interliifoalion, or other altera- 
tion made in any unprivileged Will 

‘ ^ ^ ^ Effect of ohlitera- 

aftcr the execution thereof shall tion,intorliijeation, or 
, ^ n 1 altcTiition in un- 

have any citect, except so Jar as t}\e. pyvileged Will. 

words or meaning of tlie Will sJiall Inive been 
thereby rendered illegible .or undiscernible, unless such 
alteration shall be executed* in likev manner as herein-, 
before is required for tlic execution of the Will ; save 
that the Will, as so altered, shall be deemed J;o be duly 
executed if the signature of the testator and the sub- 
scription c^the witnesses be made in the margin or on 
some othe^artlbr^thj Will opposite or ijear to such* 
alteratien, or'al the foot or end of or opposite to a 
memorandum referring* to such alteration, *and written 
•at the end or some other^part of the* Will. ^ 

59. A privileged Will or Codicil tna^be revoked by 

the testator, by an unprivileged Will • 

— \ . Iteyocation of privi- 

or Codicil, or by any act expressing leged Will or Codicil, 

an intention to revoke it, and accompanied with such 

formalkies a| would be sufficient to give validity to a 

privileged Will, or by the burning, tearing,* or othe»* 
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^ise destroying the same by the testator, or by some 
person in his presence and by his direction, with the in- 
tention of revoking the same. 

4 - 

E^planation , — In order to the* revocation of a privi- 
leged Will or Codicil by an act accompanied with such 
formalities as would be sufficient to 'give validity to a 
privileged Will, it is not necessary that the testator 
should at the time of doing that act be in a situation 
which entitles him to make a privileged Will. 


60. No privileged Will or Codicil, nor any part 

thereof, which shall be in any manner 
ReviTal ofunpiivi- , t ^ 

IflgedWill. revoked, shall be revived otherwise 

than by the re- execution thereof, or by a Codicil exe- 


cuted in manner hereinbefore required, and showing an 
intention' to revive the same ; and when any Will or 


Codicil which shall be partly revoked, and afterwards 
wholly revoked, shall be rdVived, sucli revival shall not 


Extent of revival of 
Will or Oudicil partly 
^revoked, and after- 
wards wholly revoked. 


extend to much thereof as shall 
have bepn revoked before the revo- 
cation of tlie whole thereof, unless an 
intention to the contrary shall be 


shown by tlie Will or CJodicil. 


Part XI; 

c 

Of the Comtructhn of Wills* 

61. It is not necessary that •any technical words or 

terms of art shall be used in a Will, 
^ Wording of a Will. wording shall be 

such that the intentions of the testator can be known 
therefrom. 
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62. For the purpose of determining questions as to 
what person or what property is , 
denoted by any words used in a Will, mVe “s to 

a Court*must enquire 'into every ma- eubiect of 

tcri&l fact relating to the persons who ^ 

claim to be intdirestcd under such Will, the property 
which is claimed as the subject of disposition, the cir- 
cumstances of the testator and of his family, and into 
every fact a knowledge of* which may conduce to the 
right application of the words whith the testator has 
used. 


lUustnUtons, 

(a) A, his Will, beqi eatls l,000*rnpees to bis eldest eon, or to 
bis yoongest graudcliild, or to Li-t cousin Alary. A Coart may, make 
inquiry in order to ascertain to what person tbe desciiption in the Will 
applies. 

* V * * • 

(b) A, by his W^ill, leaves to B estate called Black Acre.” It 

may be necessary to take evideuce in order to ascertain what is jthe 
subject-matter of tbe beqnest ; that is to say, wbat estate of the testator’s 
is called Black Acre. * * 

(c) A, by his W'ill, leaves to B “the estate which he purchased of C.” 
It may be necessary to take evidence in otdi r to ascertainewhat estate the 
testator purchased of G. 

G3. A/WieiV film words used in the Will to designate 
or describe ajegatec, or a class of * 
legatees, mifficiently fhow what is 
^ meant; an error in the name or do- 
scription shall not preveftt the legacy from taking effect. 
A mistake in\he name of a legatee nmy*bc corrected by 
a description of him, afld a mistake in the description 
of a legatee may be corrected by the name. 

Illustrations. 

('d A lequeafiifl a legacy “to Tliomas* the second BOD*of bis brotl^r 
John.” The testator has an only brother, named John, who has no son 
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Earned Tbomss, bat has a secoud son whose name is William. William 
shall hd\e the legacy. 

(h ) A beqaeaths a legacy “ to Thomas, the second son of his brolther 
John.” Tlie testator has an only brother named J^>bn, whose 
lirst %oii is named ThomaSi and whose second son is named Wil- 
liam. William shall have the legacy. 

« 

« 

(r.) The testator beqneaths his property ** to A and B, the legiti- 
mate children of C.” C has no legitimate child, but has two illegitimate 
children, A and B. The bequest to A and B takes effect, although they 
are illcgiiimatf. 

» 

{d.) The ttistator gives his residuary estate to be divided among *'hid 
seven children,’’ and procoediog to enumerate them*, meu/dous six names 
only. This ouiisbiun shall not prevent the seventh child trom taking a 
share with the others. , 

ft 

(e.) The testator having si* grandchildren, makis a buiuest to “hia 
six grandchildren,” and proceeding to meutiou them by their Christian 
names, mentions one twice over, oiuitliiig another altogether. The one 
whose natae is not mentioned shall take a share with the Others. 

(y.) The testatoV bequeaths ** 1,000 rupees to each of tlie three child- 
ren of A.” * At the date of the Will, A has four children. Ench of those 
four children shall, if ho survives the* testator, receive a legacy of 1,000 
, rupees. * '' 

.61. "Where any word iiuiterial to the full expression 

• of the meaninff has been omitted, 

W^hen words may . , 

be supplied. it in^y be supplied by the context. 

IZ/ustraf/ofi. 

The testator gives a legacy of five hundred ” to lus daughter A, and 
a legacy of “ live hijndred rupees ” to his daughter B.* A shall take a 
legacy of five hundred riq[)ees. • 

65. If the thing wliich the* testator intended to bc- 
_ , . ^ " * queath can be sufficiently identified 

Rejection of errone- ^ . ... 

008 particulars in de- from tlio description of it given in 

^stnption of subject. Will, but some parts of the de- 

scription do not apply, such parts of the description shall 
be rejected erroneous, and the bequgst slndl takt? 
tflcct. * 
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Illustrations, 

(ff.) A beqaeaths to B ** his marsh lands lying in L, and in the oc- 
cnpation of X.’* The testator had marsh lands Ijing in L, bat had 
no marshslands ih the occupation of X. The words *4n the occupation 
of X” shall be rejected as erroneons, and the marsh lands of the^estator 
lying in L shall pass by this bequest. 

• 

(6.) The testator bequeaths to A “ his zaminddri of Itampore.*’ He 
had an estate at Rampore, but it was a taluk and not a zamindari. The 
talak passes by the bequest. 

66. If the Will mentions several circumsttinces as 
descriptiv(j of •the thing which the 
testator intends to bequeath,* and m"yno*t^be 

theie is any property of his in re- rejected as erroneous. 

spect o? vvhicli all those circu instances exist, tlie bequest 
shall be considered as limited to such property, ^nd it 
shall not be lawful to reject any part of the clescription 
as erroneous, because the testator hjid otlier property to 

Sk • « * * 

which such part of the description does not apply. 

• 

Explanation . — In judging whether a case faHs withijjk 
the meaning of this Section, any words which would be 
liable to rejection under the sixty-fifth Section are to be 
considered as struck out of the Will. 

Illustrations, 

(a) *A bequeaths to B his marsh lands lying in ]^, and in the occu- * 
patioQ of X.” The testator had marsh lands lying in L, some of which 
were in the occupation of X, a^d some ifbt in the occupation of X. 
The bequest shall bo considered as limited to such of the testator’s 
marsh lauds lying in L as were in the ocenpatioa of X. 

\5) A bequeaths to B ** his marsh lands lying in L, and In the OGon- 
pation of X, oomprisftig 1000 bigbas of land. The teslator had marsh 
lands lying in L, some of which werefin the occupation of X, and 
some not in the occupation of X. The measurement is wholly inapplic- 
able to the mArsh lands of either classf or to the whole taken together. 
The measurement shall be considered as struck out of the Will, andluoh 
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ol^ the testator's marsh lands Ijpiug in L, as were in the ocoapation of X, 
shall alone pass by the bequest. * 

I 

♦ • 

C7. Where»the words of the Willar^ unambiguous, 

* but it is found by extrinsic evidence 

aam^Jjl”rin7*8“of that they admit of applications, ' one 
latent ambiguity. only of which call have been intended 
by the testator, extrinsic evidence may be taken to show 

whicli of these applications was intended. 

• • 

, Illustrations. 

% 

(a) A man having two cousins of the name of Mary, bequeaths a sum 
•f money to his cousin Mary!" It appears thift there are two persons, 
each answering the description in the Will. That description, therefore, 
admits of two applications, only one of which can have boqn intended by 
the testator. Evidence is admlseable to show which of thef two appli- 
cations was intended. 


(^) A, by his Will, leaves to B “ bis estate called Snlt^npur Khurd.” 
It turns out that he had two estates called Balt^npur Klmrd. Evidence 
is admissable to show which estate ^s intended. 


68.. Where there is an anibiguity or deficiency on 
• the face' of the Will, no extrinsic 

inadmissable in cases evidence as to the intentions of the 

tc.tatorshaUboadmitt.a. 


A man baa an aunt Caroline and a codbin Mar^r^nd has no aunt 
* of the name of Mary. By his Will he bequeaths 1,000 rqpeesfo ** his 
aunt Caroline, ” and 1,0|00 rupees to ** his oohsin Mary," and afterwards 
bequeaths 2,000 rupees to I' his before-mentioned aunt Mary. * There 
is no person to whom the description giveb in the Will can apply, and 
evidence is not admitwablis to show who was meant by ^ his before-men- 
tianed aunt Mary.’* The bequest is tberefqfe void for uncertainty under 
the seventh-sixth Section. ^ 

• - ' 

(h) A bequeaths 1,000 rn^es to , leaving a blank for 

the name of the legatee. Evidence is not admissable to show wh^t name 
the teatator intended fo insert. * * 
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(c) A bequeaths to B rupees, or **biB estate {>f 

!*’ Evidence is not ^dmissable to show what 
sain or what estate the testator inteuded to insert. * 

a 

69. The meaning of anv clause in a Will is to be 

* o * 

collected from the entire instru- Meanincr oU auy 

. • clause to be collected 

ineiit, and all its parts are to be from entire Will. 

construed with reference to each otlier ; and for this 

purpose a Codicil is to be considered as part of the Will. 


Illustrations, 

f • 


(a)* The testator gives to B a specific fand or property at the death of 

A, and by i\ sAsf'qftent clause gives th^ whole of his pFbperty to A. 
The effect of the several clauses taken together is to vest the specific fond 
or property in A for life, and after his decease in B ; it appearing from 
the bequest to B that the testator meant to use in a restricted sense the 
words in which he describesLwbat he gives to A. 

(h) Where a testator having an Estate, one part of which is called 
Black Acre, bequeaths the whole of bis estate to A, and in another pari 
of his Will bequeaths Black Acre to B, the latter bequest is to Be read 
as an exception out of the first, as if'he had said I give Black Acre 

B, and all the rest of my estate to A.” 

* 70. General words may be upderstood in .a restricted 

sense where it may be collected from 

» When words may be 

the Will tha^ the testator meant to understood in a re- 
. T • ^ 1 *1 Btricted sense, and, 

use them m ajrestricied sense and wheir'in a sense wider 

words ihayjbe understood in a wider 

sense tjian that which* the^ usually bdar, where it may 

be collected from the other words of the Will that the 

testator mean^5 to use them in such w^dei: sense. ^ 

JUmtratiom. ^ 

(a) A testator given to A ** his farm in the oeoupatiou of B,’* and to 
C “ all his marsh lands in L.” Part of theffarm in the occupation of iS 
consists of marsh lands in L, and the testator also has other marsh lands 
in L. The genqnl words, ** all his marsh lands in L," are restricted by 
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gift: to A. A takes the whole of the farm iu the occupation of B, 
iocluding that portion of the farm which coniAsts of marsh lands in L. 

' r 

(h) The testator (a sailor on ship-board) bequeathed to his mother 
bis goH ring, buttons, and chest of clothes, *and to his friend A (a ship- 
mate) his red box, clasp-kaife, and all things not before bequeathed. 
The tistator’s share in a house doej not pass to A under ibis bequest. 

(c) A, by his Will, bequeathed to B all his household furniture, plate, 
linen, china, books, pictnres, and all other goods of whatever kind ; and 
afterwards bequeathed to B a specified part of his property. Under the 
first bequest B is entitled /tuly to each articles of the testator’s as are of 
the same nature with the articles therein enumerated*. 


71. Where a clause is susceptible of two meanings, 

, according to one of which it has 

where a clause is . 

open to two construe- some effect, aiid according to the 
tioiis, that which has . i , . 

some effect^ is to be other it can have none, the tor- 

preferred. preferred 


72.’ No part of a Will is to be rejected as destitute 

■ No part of a Will meaning if it is possible to put 

is to be rejected, if ^ reasonable construction upon it. 
reasonable construe- v 

tiou can be put'on it. 


73. If the same words occur in different parts of 

’interpretation" of the same Will, ‘they i^ust be taken 

words repeated iii dif- to have been Used everywhere in the 
ferent parts of a Will. • ' , 

S£^me sense, unless there appears 

an interflion to the contrary. 


The intention of the testator is not to be set. 

aside because it cannot take effect 
to the full extent, but effect is to be 
given^ to it as far as poss^le. « 


74. 


* Testator’s mtontion 
be effectuated ssfsr 
possible. 
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* '» 33, 

' f 

Tfa| testator by a Will made on his death-bell beqn^aihed all hii 
property to C D for life, and after his decease to a certain hospital. The 
intention of fibe testatqr cannot /nke effect to its full extent, beoanse the 
gift to tjie hoBpita! is Toid under the handred and fifth Section, but it 
shall take effect so far as regards the gift to C D. 


75. Where two clauses or gifts in a Will are irre- 
concileable, so that they cannot pos- m. , ^ 

^ The last of two in- 

sibly stand together^ the last shall eonsistentolaoses pre- 
prevail. 


Illuattationsu 

• 

(/i) The test^or by the first olansa of his Will leaves his estate of 
Ramnager to A, ** and by the last danse of his Will leaves it, toB 
and not to A. B shall have it. i 

(b) If a man at the commencement of his Will gives his ho&e to A, 
and at the close of it directs tffat his^honse shall be •sold, and the pro- 
ceeds invested for the benefit, of B, the latter disposition Bhall 4 )revail. 

• 

76. A Will or bequest nqf expressive of any defi- 
nite intention, is void for uncer- , 

. WiUorbeqnestvojd 

tayi^y. for nneertointy. 


Illuatratiott. • 

• 

If a testator says : — “ I be^neath goods to A ;** or *' I bequeath to , 
A or **I leave to A all the goads mentioned in a SoheSole,*’ and no 
Schedole is fonn^; or 1 bequeath 'money,’ 'wheat,* * dU or the like,” 
without aayjmg how much, thia ia void. * 

* e 

77. The description colitained in'a Will, of property 

the subject of^gift, shall, unless a • describi^ 

contrary intention appelbx by the subject refer to pro- 
Will, be deemedftolrefer to and com- de8oridion*u?Vi^ , 
priae the property answering that *®^**d®**^* 
description at the death of the testator. ‘ 
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78. Unless a contrary intentiop shall appear by the 
' Will, a bequest of the estate of the 

Power of rfppoiut- in, , ^ ^ ^ 

mei»t executed by ge- testator shall be construed to include 

neral bequest. property which ^le may have 

power to appoint by Will to any object he may ’think 
proper, and sliall operate as an rtcecution of such 
power ; and a bequest of property described in a gene- 
ral manner shall be construed to include any property 
TO which such description may extend,* which he may 
Lave powder to appoint by Will to any object he may 
think proper, and shaU operate as an execution of such 
pow’er. 


V 

79. Where property is bequeathed to or for the be- 
' u iiefit of such of certain objects as a 

Implied gift to die specified person shall appoint, or for 

obj'^cta of apowf-rin J /> #. • • , 

deiault of uppuiutflieut *thc bej’efit 01 certain objects in such 
proportions as a specified person shall appoint ; and the 
Will does not provide for the event of no appointment 
being" made ; if the power given by the Will be not 
exercised, the property belongs to all the objects of the 
power in^qual shares 


V 


Illustration j: 


A, by bis Tl'illi bequeaths a fund to Ris wife for herMife, and directs 
that at her death it shall be divide^ among his children in such propON 
tiona as she ahall appoint. The wftriw dies without having made any 
appointment. The fund shall be divided equally anong the children. 


80. Where a bequest is made to the “ heirs,” or 
right heirs, or relations,” or 
“nearest relations," or “family." or 
^^ittioiit,ualifjiiig “Jtindred," or “ neansst of *kin,” or 


J “ next of kin," of a particular per- 
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son, without any qualifying terms, and the class sp de- 
signjated forms the direct and iiidependtnt object of the 
bequest, the property bequeathed shall be distributed 
as if it ha& belonged to «uch person, and he had (Ved 
intestate in respect of it, leaving assets for the payment 
of his debts independently of such property. 

Illustrations, 

(а) A leaves his property ** to his owa nearest relations.*' The pro. 

perty goes to those who would be eistiiled to it if A had di.^d inti state 
leaving assets for the payment of hia debts ^iudeprudcDtly *of such 
properly. , 

(б) A bequeaths 10,000 rupees “ to B for l.i^ life, and after the death 
of B, his own right hciis.’* The legacy afttr B's death brlongs to 
those who woiffd bc» eutitled toil if it bud formed (artsof A’s un* 

I t 

bequeathed property. 

• 

(c) A leaves Lis property to B ; but if B dies before him, to B’s 

next of kin: B dies before A; the property dtvolves as if itTkacl be- 
longed to B, and he Lad died iStestnte^ leaving i^swts ^or the payment of 
his debts iudependeully of such property. ^ 

(d) A leaves 10,000 nipees ** to B for bis life, and after Lis decease, 
to the heirs of C.” The legacy goes i3N if it Lad beloiigi d to 0,*and Le 
had died intestate, leaving assets for iLe payment of Lis debts indepen- 
dejj^ of the legacy. 

• • 

81 . Where a bequest is ma^le to the ‘‘xepresenta- 
or “legal representatives,’’ or . 

personal representatives,” or “exe- Beqnsst to “repre- 

^ , 7 , « . sentatives,” itc., 5t a 

cutors or adiBinistrators^ of a parti- particuter person. 

cular person, and the class so^ designated tbrins the direct 

and independent object cf the bequest, the pufpert3' 

bequeathed shall be distributed as if jt Jiad bclong^A 

to such person, and he had died intestate in respect of 

it. 

Illustraf/on, 

(a) A Bequest |0 made to the ** legal ref^'esentativee,’* of A. A baa 
died intestate and insolvent. B is Lis admiui&tlator* B is entitled toS 
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»e«ive,the legacy, and aball apply it in the first place to the diecharge of 
enoh part of A’s debt [le may remain unpaid : if there be any anrplnSf 
B sball pay it to those persona who at A’s death would have been 
entitled to receive any property of A's which might remain i^ter payment 
of hl^ debts, or to the representativee of inch per85ns./f 

82, Where property is bequeathed to any person, 

he is entitled to the whole interest 

Bequest without i i • 

words of limitation. of the testator therein, unless it ap- 
pears from the Will that only a restricted interest was 
intended for him. 

» 

83. Where properjty is bequeathed to a 'person, with 

a bequest in the alternative to an- 

Bequest in the el- * 11.1 

temative. , other person or to a class of persons; 

— if a contrary intenlihn does not appear by the Will, 

the legatee first named shall be entitled to the legacy, • 

it he be alive at the time when it takes effect; but if . 

he be then de^d, 4he persoji or class of persons named 

in the second branch of the alternative shall take the 

legacy. 

IlIuBtrationi, 

(a) A bejueat ia made to A or to B. A survivea the testator. B 4 *:ei 
nothing. ^ 

« 

{b) A bequest is made to A or to B. A dies pfter the date of the 
Will, and bef^e the testator. The legacy^ goes to B. 

(e) A behest is made to A or to B. A is dead at the'date of the 
Will. The legacy goes to B. 

t ' * * , 

(4) • Property is bequeathed to A w li» l>eirB. A sorvives tbs testator, 
^takes the proper^ absolntely. • 

(e) ^ Property ia bequeathed to A or his nearest of kin. A dies in the 
lifetime of the testator. Upon the death of |he testator the bequeat to 

• A’s nearest of Idn takes gffect 

(f) Property is bequeathed to A for life, and after his death to B or 
his heirs. A and B sorvivsAhe testator, B dies in A*m lifetink. Upon A*s 

^ death the heqdest to fce heini of B takes efiiMt. 



CONSTRUCTION OF WILLS. 




l*. 




{g) Properly is beqaaathed to A for life, and after his death to B or 
bis heirs. B dies in the Ibestator’s lifetime. A sarvives the Ustator. 
Updn A’s death the beqneet to the heirs of B takes effech 


84. Wh^e property is bequeathed to a person)^ and 

words are added which describe a 

, n T. 1. j ^ 1 ^ Effect of wosds de- 

class of persons, but do not denote scribing a class added 

them as direct objects of a distinct toa^e^^esttoaperson 


and independent gift, such person is entitled to the 
whole interest of the testatcr therein, unless a contrary 
intention appears by the Will. 


Illuttratieru?, 


(a) •A beqneat is made — 

* 

to A and bis children/ 

to A and his children by his present wife. 

to A and his heirs, 

to A and the heirs of his body, 

to A and fhe heii^p male of .bis bqdy> 

to A and the heirs female of his body, 

to A and his iapne, 

to A and his family, 

to A and his descendants, 

to A and his representatiTes, 

to A and his personal representatives, ^ 

to A, his execators ani administrators, 

m 

XU euuu ui uisse cases, A takes the whole interest which the testator 

had in the property. , , • 

% 

f 5 ) A beqifest is made to A and his brothers. A and his brothers are 
joinUy entiUed to the legacy, ^ * 

I * • , 

(ej A beqnes^is made to A for life, and after his death to his issue. 

At the death of A the property belongs in equal %bafes toallpersouMIio 
shall then answer the description of Issae of A. , 

85. Where^ a Request is made to a class of persoiv^ 

under a general description only, no 

one tt) whom the words of the de- Bequest toa class of 

, , penKNQS Slider a gene* 

scription are not in their ordinalhr ral deseription oni^. 
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sense applicable shall take the lef^acy* 


Sd. The word children in a Will applies only to 
• lineal descendants vi the first degree; 

CoMtrnolion of terms, word « grandchildren ** applies 

only to lineal descendants in the second degree of the 
person whose “children” or “grandchildr^^n’’ are spoken 
of ; the words “nephews’* and “nieces” apply only to 
children of brothers or sisters ; the words “cousins” or 
“first cousins,” or cousins german” apply only to child- 
ren of brothers or of sisters of the father or mother of 
the person whose “cousins” or “first cousins/* or 
“ cousins german,” are spoken of ; the words “ first 
cousins ohce removed” apply only to children of cousins 
german, or to cousins german of a parent, of the person 
whose “first cousins once rcbaoved” are spoken of ; the 
wprds “second cousins” apply only to grandchildren of 
brothers or of sisters of, the grandfather or grand- 
mother of the person whose “second cousins” are spoken 
of i the words “issue** and ^^descendants’* apply to ^IJ 
lineal descendants whatever of the person whose “issue** 
or “descendants’* are spoken of. Words expressive of 
collateral relationship apply alike to relatives of full and 

* 4 * 

of half-blood. All words expressive of rtlation^ip ap- 
ply to a chilQ in^the womb who is afterwards born alive. 


87. , In the absence of any intimation to the contrary 


• Words exptewingre- 
latioosbip denote only 
legitimtite relatives, or 
failiogsach, relatives 
reputed legiti^te. 


in the Will, the teim “child,” “son,” 
or*“daughter,” or any word which 
expresses relationship is to be^under- 
ItooB, as denoting only a legitimate 
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* 

relative, or where there is no such legitimate re- 
lative, a person who has acquired, at| the ^ate of tlie 
Will, the reputation of being such relative. 

• • 

Illustrations* 

(a) A, havin;^ three children, B, C, and D, of whom B and Q are 
legitimate and D is illegitimate, leaves hia property to be equally divided 
among his ^'children.’’ The property belongs to B and C in equal shares 
to the exclusion of D. 

(/>) A, having a.niece of illcgitirqate birth, who has acquired the re- 
putation of being his niece, and having no legitimate niece, bequeaths a 
sum of money to his^ niece. The illegitimate *niece is entitled to the 
legacy. • • , 

(c) A, having in his Will enumerated hia children, and named as one 
of them B, who is^illegitimate, leaves a legacy to his sa^d children.** 

B will take 2 share in the legacy along with the legitimate children. 

(d) A leaves a legacy to ** the children of B.** B is deqd, and has 
leftl none but illegitimate children. All those who had, at the date of the 
Will, acquired the reputation, of being the children of B are objects of 
the gift. 

(c) A bequeathed a legacy to t* the children of B.** B never bfiad 
any legitimate child, G and 1> had at^he date of the Will acquired the 
reputation of being children of B. After the date of the Will| and 
before the death of the testator, £ and F were born, and acquired 
IE? reputation of being children of B. ^ Only C and ]\are objepts of 
the bequest. 

• 

(/) A makes a bequest in favour of his child by a certain woman 
not his wife. B had acquived at the date of the Will tjie reputation of* 
being thsichild of % by the woman designated. B takes the legacy. s 

» f 

(y) A, makes a bequest in favour of his child t(fhe bom of a woman, 

' who never becomes his wife. Tjjie Request is Void. ^ 

(h) A makes a^beqnest in favour of the child of which a oejr||{R 
woman, not married to him, ii^ pregnant. The bequest is valid. 

t 

88, Whereat Will purports to make two bequests 

to the same person, and a question 

, , . , ^ ^ ^ • i. j j Rules ofconstruction 

RTises ^hetlier the testator intendecl ^here a Will purports 

to make the 'second bequest inslea^ ^ 
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ot or jin addition to the first ; if there is nothing in the 
Will to show wjaat fhe intended, the following rules 
shall prevail ip. determining the construction to he put 
upo^ the Will. ‘ c ^ * 

first. — If the same specific thing is bequeathed twice 
to the same legatee in the same Will, or in the Will 
and again in a Codicil, he is entitled to receive that spe- 
cific thing only. c 

t 

Second . — Where one and the same' Wiy or one and 
the same Codicil purports to make in two places a be- 
quest to the same person of the same quantity or 
amount df anything, he shall be entitled to*>one such 
legacy only. 

i 

4 

Third . — Where two legacies o/ unequal amount are 
given to the same person*1ln the same Will, or in the 
same Codicil, the legatee is entitled to both. 

« « 

Where two legacies, whether equal or un- 
equal in amount, are given to the same legatee, onejby 
a Will and the other by a Codicil, or each by a different 
Codicil, the legatee is entitled to both legacies. 

Eosplanalion . — In the four last rule8/<he word Will 
does not include a Codicil. 

1 

[lUwtrations. 

(a) A bsTiog ien shares, and no more^ the Bank of Bengal, made his 
, Will oontsins near its eoBunenoemeiit Ih^ words 1 begneath my 
• ten shares in the Bankof %ngal to B.” After other bequests, the Will 
nonolodea with the words ** and I bequeath my ten shares in the Bank of 
Bengal to B.’* B is entttbd simply to rseeive A*b^ riMsps in the 
''^nk of BengaL 
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(&) A having quo diamond ring, which wiiB given him bj B, be- 
ffneathed to 0 the diamond fing which was given thim by B. A after- 
wards made a Codicil to his Will, and thereby ai'teifgiviogaother legacies, 
ho be qseathed to C the diamond ring which was gii^n him by B. G 
oim claim noftiiuil except the diamond ring which was given to A ^yB. 

(c) 'A, by his will bequeaths to B the snm of 5,000 rnpees, and after- 
wards, in the same Wil]^ repeats the bequest in the same words. % is 
entitled to one legacy of 5,000 rnpoes only. 

(d) A, by his Will, bequeaths to B the sum of 6,000 rnpees, and 
afterwards, by the same Will, bequeaths to B the snm of 6,000 rupees. 

B is entitled to 11,000 rnpees. • 

Ce) A, by bis Will, bequeaths to B 6,000 ni|)ees, and by i Codicil 
to the Will he beqneat]is to him 5,000 rnpees. B is entitled to receive 

10.000 rnpees. * • * 

(./} A, by one Codicil to bis Will, bequeaths to B 5,000 rupees, 
and by Inother ^odicil, bequeaths to him 6,000 rnpees. B is entithd to 
receive 11,000 rupees. • * 

Of) A, by his Will bequeaths 500 rupees to B because she was 
his nurse,’’ and in another part of the Will bequeaths 500 rupees 
to B ’’ because she went to Buglaudwith his children.” B is entitled to 
receive 1,000 rupees. » • • * 

(A) A, by his Will, bequeaths td B the sum of 5,000 rupees, 
and also, in another part of the Will, an annuity of 400 rupees. 

B is entitled to both legacies. 

(t ; A, by his Will, bequeaths *to B the snm of 5,000* rnpees, 
and also beqnsitbs to him the sum of 5,000 rnpees if he shall 
Mmb the age of 18. B is entitled absolutely to one sum of 

5.000 rupdes, and takes a contingent 'interest in another sum 0 { 

5,000 rupees. • 

80 . A residuary legatee may be .constituted by any 
words that sho\^ an intention on the • 

part of the testator that the person sidw/ legatw.**^ 
designated shall take the surplus or 
residue of his property. \ 

, Illustrations, 

(a) A makes her Will, consisting of severaf testamentaiy pi$er0 
in one of which are oontoftied the following words :*** 1 think 
there will be somothiifg left, after all funeral expenses, &c., to 
give to B, now at school, towards equipphig him to any prefession* 
he may hereaiter be appointed to.” B is constituted residuary 
legatee. 
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(b) A makes his Will, vith tiie following passage at Jthe end 
of it:*— “I believe (-here will be fonnd* snffioient in my banker’s 
“hands to defray afid discharge my debts, which I hereby desire 
“B to do, and ^keep the residue for her own use end pleasure.” 
B isaconstituted the residuary legatee, f * j 

(cj A bequeaths all his property to B, except certain stocks and 
funds, which he bequeaths to C. B is the ‘ residuary legatee. 

90. Under a residuary bequest, the legatee is en- 
titled to all property belonging to 
testator at the time of his death, 
entitled. ' of which he has not made any other 

testamentary disposition which ia capabre of taking 
effect. 


* Illustration, 


A by his Will bequeaths certain legacies, one of which is void 
nnder section 105,. and .another lapses by the death of the legatee 
He bequeaths the residue of*bis property to B. After the date 
of his Will, A purchases a zamindari, which belongs to him at 
the time of bis death. B is entitled to the two legacies and the 
zamiud4ri as part of the resitfue. 


91. If a legacy be given in general terms, witht^iit 

specifying the time when it is to %e 
Time of vesting o' . , , , , , . 

legacy in generalterms paid, the legatee Jias a Vested interest 

in it from tlie day of the death of the testator, and if 

he dies witliout having received it, it isiiall psi^s to his 

reprcsentat\ves.^ 


92.a If the legatee does ii<lc survive the testator, the 
legacy catinof take effect, but shall 

case a IdkacT 

lapses. lapse and part of the residue 

of the testator s property, unless it appear by the Will 
• that the testator intended that it should go to some 

other person. In order to entitle the representatives of 

# • 

tlic legatee to receive <the legacy, it must be proved that 
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he survived the testator. 


Illustrations, 

(a) tThe testator bequeaths to B **|»00 rapees which B owes 
him.” B dies before ^the testator ; the legacy lapses. • 

(/>) A bequest is made to A and his children. A dies before 
the testator, or happens to be dead when the Will is made. The 
legacy to A and his children lapses. 

(r) A legacy is given to A, Ad in case of his dying^ before 

the testator, to B. A dies before the testator. The legacy goes 
to B. 

{d) A sum of money is bequeathed to A for life, and after his 
death to B. A dies in the lifetime of the testator ; B survives the 
testator. The*heqaest to B Ukes effect. • 

(e) A sum of money is bequeathed to A on his completing his 
eighteenth year, and in case he should die before he complets^his 
eighteenth year, to B. A completes his eighteenth year, and dies 
in the lifetime of the testsjor. The legacy to A lapses, and the 
bequest to B does not take effect.^* * * 

(/) The testator and the legatee perished in the same ship- 
wreck. There is no svidouce to show which died first. ’ The 
legacy will lapse. * * 

93. If a legacy be given to two persons jointly, and 
one of them die before the testaViv, ^ legacy does not 

, lapse it one of two joint 

the other legatee takes tlu^ whoh*. legatees die before ihe 
’ tesiaior. 


Illustration, 


The legacy is simply to A and B. 


A dies ^before the testator. 


B takes the legacy. « . 

94. But where a l^at^ is given to legatees in* words 
which show tliat the testator intended * • 


to give them distinct shares of it, 
then if any Icgatfte die before the 
testator, so much of the legacy as 


Kffj'ctiu such acfipe 
of words sbovfiug tes- 
tator’s intentiou that 
the shares should bee 
distincr. 


was intended for him shall fall into the residue of the 
testator’s property. 
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Illustration^ 

* ^ * 

A Bum of money is heqaeathed to A, B, and G, to be 

equally dividea among tbem. A dies before the testator.' B snd 
G sball ouly take so much as they woald hare hadr if A had 
snrvf^ed the testator. / 

95. Where the share that lapses is a part of the ge- 
neral residue bequeathed by the 

When lapsed share 

goes as undisposed of. Wlih that share shall go as undis- 
posed of. 

«» Illustration, 


The testator bequoatbs the residue of his estate to A, B, and C 
to be equally divided between them. A dies before the testator. 
His oue-tbird of the residue goes as undisposed of. , 


96. Where a bequest shall have been made to any 


V^ben bequest to 
testator’s child ur lineal 
descendant does not 
lapse on bis deatb^ in i 
testator’s lifetime, 
c 


child or other lineal descendant of 
the testator, and the legatee sball die 
in the lifetime of the testator, but 
any lineal descendant of his shall 


survive the testator, the bequest shall not lapse, but 


shall take effect as if the death of the legatee had hap- 


pened immediately after the death of the testator, un- 
less a contrary intention shall appear by the Will. 


Illustration, 


A makes bss Will by which he bequeaths a s^ of money to his 
non B lor his owo ■l)Bolute use and benefit. B^ dies* before A. 
leaving a son G ^ho survives A, and ^mviDg made his Will whereby 
he bequeaths all his property* to his widow J). The money 
goes tS B. 


i 


*^7. Where a bequest is made to one person for the 

• benefit of another, the legacy docs 

, Bequest to A for the not lapse bv the death, in the testa- 
bentfit of B does i 

not lapse by A.’s toT^s lifetime, of the person to whom 

death iu testator's life. . , ^ • i • 

iijxiff, th^ bequest is made* 4 
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98. Where a beqyest is made simply to a described 

claas of persons, the thing be- » . 

queathed^ shall go only to such as fiWirviyorshipincaso 
shall be aliv^t the tesfator's death, scri&dasfl.^^ • 

Excerption . — If property is bequeathed to a class of 
persons described as standing in a particular degree of 
kindred to a specified individual, but their possession of 
it is deferred until a time loiter than the death of the 
testator, by reason of a prior bequest or otherwfcie, the 
property shf^ll at* that time go to such of them as shall 
be then alive, and to the representatives of any of them 
who have died since the death of the testator. 


IllustratiouB, » 

• 

(<?) A bpqaeatha 1,000 rupees to “ the children of B*' without 
saying when it is to be diairibu^ed among • tbgm. B had died 
previons to the date of the Will, leaving three childpen, C, D, 
and E. E died after the date, of the Will, but before the death 
of A. C and D survive A. ^Tho legacy shall belong to G 
and D, to the exclusiru of the representatives of E. 

A bequeaths a legacy to the children of B. At the time 
of the testator’s death, B has do childyren. The beqiiest is void. 

(c) A lease for years of a house was bequeathed to A for hia 
life, and after his decease to the childrei) of B. At the death 
of the testator, ^ had two children living, C aril D ; and he • 
never had any^ other child. Afterwards daring the lifetime of 
A, C died, leaving E his executor. I> has survive^ A. D and E arc 
jointly euUtled to so much of th^ loasehold term as remains unezpired. 

{(1) A sum of ipoDoy was bequeathed to A for her life, and after her 
decease to the obildren of B. At the death of the tSstator, B ha^iiWlf 
children living, C and D, and ftter that event, two children E and 
weie born to B. Q and E died in the lifetime of A, C having made 
a Will, E having male no Will. A has die^ leaving I) and F burvivingi 
her. The legacy is to be divided into four equal parts, one of which is 
to be paid to the^xeoutor of 0, one to D,^aud one to tine administrator 
of £, and one to F. * ^ 
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(«} A beqaeaths one>tbird of bis lands to B for his life, and after bis 
decease to the sisters bf B. At the death of tbe testator, B bad two 
sisters living, Oand d} and after that event anotber sister E was bdrn. 
0 died daring tbe fife of B ; D and E have survived B. Oue4bird of 
A*s lands belongs to D, E, and tbe represelitatives df C,£n equal shares. 

{fj A bequeaths 1,000 rupees to B for life, and after bis death equally 
among the children of C. Up to the death of B, C had not had any 
child. The bequest after tbe death of B is void. 

(g) A bequeaths 1,000 rupees to all the children bom or to be bora.” 
of B, to be divided among them at tbe death of C. At- the death of the 
testator, B has two children living, ^ and E. Aftet tbe death of tbe 
testator, £at in the lifetiipe of G, two other children, F and G, are born 
to B. After the death of G, anotber child is borm to B. The legacy 
belongs to D, E, F, and G, to the exclusion dt the after-born child of 
B. 

W A bequeaths a fnnd to the children of B, to be divided among 
them when the eldest shall attain majority. At the testator’s death, 
B, had one child living, named C. He afterwards had two other child- 
ren, named B and E. E died, but G and D were living when C attained 
majority. *The fund belongs to G, D and the representatives of E, to 
the exolosion of anj^ehiiid, who mi^v be bdrn to B after G’s attaining 
majority. , 

Part XII. 

• Of Foidt, Bequests. 

99. Where a bequest is made to a person by a parti- 
Bequest to a person cular description, and tliere is 

byaparticular^esorip- * . i. xL ^ ^ x > 

tion, who is not in ex- person m existence at the testator s 
death* answers the description, 

► ^ t'he bequest is void. 

Exception , — If property is bequeatlnfd to a*persoii 
described as standing in a particular degree of kindred 
to a specified individual, but* Ivs possession of it is de-- 
ferred until a time later than the death of the testator, 
^yTeason of a* pifior bequest, or otherwise ; and if a 
person'answering the description is alive at the death of 
^he testator, or comei^into existence between that event 
and such later time, the property shall, at such later 
time, go to that person, or if he be dead, fo his»repreJ 
jjcntatives.* 



VOID BEQUESTS. 
ItttatratloM, 


• • * 

((}) A bequeaths 1,000 ropees to the eldest son of B. At the death 

of t&e testator B has no son. The bequest is To^d. * 


(b) A bequeatls 1,000 rnpels to B for life, and after his death te the 
eldest fton of G. At the death of the testator G had no son. Afterwards, 
during the life of B a sqp is bom to G. Upon B*s death, the legacy goes 
to G’b son. 


(c) A bequeaths 1,000 rupees to B for life, and after his death to the 
oldest son of G. At the death of th# testator, C had no son ; afterward 
daring the life of B, a son, named D, is bom to G. D dies? then B 

dies. The legacy goes to the representative of D. 

• 

(d) A bequeaths his estate of Greenacre to B for life, and at his 

deceaseHo the eldest son of G. Up to the death of B, G has had no son 
The bequest to G’s dldest son is void. . * 

(e) A bequeaths 1,000 rupees to the eldest son of G. to be paid to 
him after the death of B. At the death of the testator, G ha^no son, 
but a son is afterwards born tq him during the life of B and is alive at 
B*b death. G's son is entitled to th%il,000 rupees.* 

100. Where a bequest* is made to a person not in 
existence at the time of the tdlstator’s * 

death, subject to a prior bequest con- Bequest to a person 
Sained in the Will, the later bequest teBtawi*dw^,*Bub- 
shall be Void, unless it comprises the a pnor bequest. 

whole of the remaining interest of the testator in the 
thing bequeathed. • 

• # 

^ Illu8tratio7ia, 

(a) Property is bequeathed to A for his life, and after his death to 
his eldest son for life, and after the death of the latterHo his eldest aon.^ 
At the time of the testator’s death, A has no son. Here the bequest to 
A’s eldest son is a beq^uq^t to a person not in existence at the testator’s 
death. It is not a bequest of the whole ii^rest that remains to the a 
testator. The bequest to A’s eldest son for his life is void. 

"w A fund is^Hjqueathed to A for his life, and after his death to his 
daughters* A snrviTes the testator. A has daughters, some of whom* 
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were not in existence at the testator’a death The bequest to A’s 
daagbters comprises t^e whole interest that remains to the testator in the 
thing btqneathsd. The bequest to A*8 daughters is valid. 

f , 

(c) A fund is bequeathed to A for his life, and after <his death to 
his ^ughters, with a direction that if an^ of them npirries under the 
age pf eighteen, her portion shall be settled so that it may belong to 
herself for life, and may be divisable among her^children after her death* 
A has no daughters living at the time of the iesiator’s death, bnt has 
daughters bom afterwards who survive him. Here the direction for a 
settlement has the elFeot in the case of each daughter who marries 
under eighteen, of substituting for the absolute bequest to her a bequest 
to her merely for her life ; that is to say, a bequest to a person not in 
existence at the time of the te8tator*8 death of someihitig which is less 
than the whole interest that remains to the testator in the thing be- 
queathed. The direction to settle the fund is void. 

^ « 

(d) A bbquesths a sum of money to B for life, and directs that upon 
the death of B the fund shall be settled upon his daughters, so that the 
portion of paoh daughter may belong to herself for life, and may be 
divided among her children after her death. B has no daughter living 
at the time of the testator's death. In this case the only bequest to the 
daughters of B is contained iu l&ie direction to settle the fund, and this 
direction amounts to a bequest, to persons not yet boro, of a life in- 
terest in the fund, that is to say, of something which is less than the 
whole interest that remains to the 'testator in the thing beqneathed* The 
direction to settle the fund upon the daughters of B is void. 

101. No bequest ih valid whereby the vesting of the 
thing bequeathed may be delayed 
perpo- lifetime of one or more 

persons living at tke testator’s dc- 
cease, and Ihe qiinority of some person wfio shall be in 
existence at the expiration \)f^hat period, and to whom, 
if he attains full age, the thing bequeathed is to belong. 


Illustrations, 

** (a) A fund is beqneattled to A for bis life ; and after his death to 

B for his life ; and after B’s death to such of the sons of B as shall 
first attain the age of 25, ^ A and B survive the tqptator. * Here the 
B vtodMUlnttsttaia th« tge of 25, nm; be a ion born after tho 
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desth of the testator ; snoh eon may not attain 25 nntil more 
than 18 years have elapsed from the death of the tourer liver of A and 
B ; and the vesting of the fond may thus be delated be}S>nd the life- 
time of A an^ B,jand the minority of the eoifS of B. f he bequest after 

B's death is void.\ *1 • 

\ 


(b) A fnnd is beqnea^bed to A for his life, and after his death XS B 
for his life, and after B's death to such of B's sous as shall first attain 
the age of 25. B dies in the lifetime of the testator, leaving one or 

* more sens. In this case the sons of B are persons living at the time of 
the testator's decease^ and the time when either of them will attain 25 
necessarily falls within his own lifetime. The be^qnest is valid. * 

(c) A fund is l^eqneathed to A for his lifer sfter his death to B 
for his life ; with a direction that after B’s death it shall be divided 
amongst*saah of JB's children as shall attain the age of 18 ; bat that if 
no child of B ahnll atfain that age, the fond shall go to C. ^ere the 
time for the division of the fnnd mast arrive at the latest at the ex- 
piration of 18 years from the death of B, a person living at thp testai^rB 

* decease. All the beqnesta are valid. » 

(d) A fond is bequeathed to trnstelsbfor the \)enefi!l of the testator's 
danghtera, with a direction that if any of them marry nudel age, he^ 
share of the fnnd shall be settled Bo*a8 to devolve after her death upon 
snchpf her children as shall attain the hge of 18. Any daughterv>f the 
testator to whom the direction applies mast be in existence at his 

and any portion of the fund which may eventnally be settled ha 
directed most vest not later thun 18 years frem the death of the daughter 
whose share it was. All these provisions are valid. 


103. If a bequest is made to a class of persons with 
regard to some of whom it is inope- 
rative hy reason of the rules con- 
tained id the last two ,pveceding 
Sections, or either of them* such he- 
quest shall be wholly void. 

I&utnUont. 

(a) A ftmd is beqneathed to A for life, and^ after his death to all his 
children who shall attain the age of 25. A survives the testator, and has 
S09M chilcfien living at the testator's death. Bach child of A's living at 

• • ' . o 


Bequelt to a class, 
BoSie of whom may 
come under the rules 
in the Sections X)0,101 
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the te^Uter'fl death mast attain the age of 25^ (if at all) within the limits 
allowed for a bequest. Bat A may haye children after the ies^ator^s 
deOease, some^of^whom may not attain the age of 25 autil more than 
18 years have elapsed after the decease of A. The^tbeqaest to A’s 
children, therefore, is inoperative as to acfy child.bW the testator's 
deatjjj ; and as it is given to all his ehtldreu as a class, it is not good as 
to any division of that class, bat is wholly void. ^ 

(ff) A fund is beqnea'lied to A for his life, and after his death to B, 
0, B, and all other children of A who shall attain the age of 25. B, C, 
D, are children of A living at the tistator’s decease/ In all other re- 

ir 

spects the case is the 6’^e as that supposed in Itlustralion (a). The 

mcDtion of B, C and D by name does not prevent the bequest from 
♦ •* * 

being regarded as a bequest to a class, and the bequest is wholly void. 

103. Wliere a bequest is void by reasoji of &ny of 

the rules contained in the three last 
on preceding Sections, any bequest con- 

100 lor or tained in the same Will, and intended 

^ • jto take ^effeefr after or upon failure of 
^uch prior bequest, is also void. 

IVustrationa 

• « 

(a) A fand is bequeathed to A for bis life, snd after bis death to snoh 
of ilia sons as shall first attain the age of 25, for his life, and after the 
decease of i^ch son, to B. A and B survive the testator. The belfmtsfi 
to B is intended to take efft ct after the bequest to such of the sons of A 
as shall first attain tho age o^25, which bequest is voiduuder Seotion 

101. The bequest to B is void* 

* • • 

(h) A fan^ is bequeathed to A for his life, and altei^biB de|,ih to suoh 
of his sons ss Bh%|l first attain the age of 25, and if so sou of A 
shall attsin that age, to B, A«n^ B survive the teatetor. The 
bequest is inteuded to take effect upon failure of the bequest to such of 
A’^ SODS SB shsp fli^t attain the age of 25, which bequest is void under 
Scciion 101. The^bequest to B is void. 

104. A direction to accumulate Uhe income arising 

.... from any property shall be void; and 

tm ■uMa iiBai^on. the property shall be disposed of as 
• ifho accumulation ha^ been directed. 
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Where the property is immoveabljB, or 
whfre accumulation is directed to bjp made from the 
death of the testator, the directior; shall lie valid in re- 
spect only (^f tl^^ iiiccfiie arising from the property 
within one ye^r next following the testator’s death ; and 
at the end of the year such property and income shall 
be disposed of respectively, as if the period during 
which the accumulation has been directed to be made 
had elapsed. 


• Illustrutiona, 


(а) ^be WUl directs that the sum of 10,000 rupees shall be iuvested 
in Goverument seciilities, and the income accumulated fdt 20 yetrs, 
and that the principal tof^etber with the acoumulatioDs, shall then be 
divided between A, B aud 0. A, B and C are entitled to receiveMha 

• sum of 10,000 rupees at the end of the jear from the testator’s^death. 

(б) The Will directs that 20,000 Rupees sh^U invested, and the 
income accumulated until A shall mar?y, aud shall then be paid to him. 
A is eutitled to receive 10,000 rupees at the end of a year Irum the tetl- 
tator’s death. 

• • 

(r) The Will directs that the rents of the farm of Sulf&npur shall he 
^Hgsnjjpulated for ten years, and that the accnmulation shall be th< n {Aiid 
to the eldest son of A. At the death o| the testator, A ias an eldest 
Bon liviog, named B. B shall receive at ^he end of one year from the 
testator's death the rents which have accrued duriug the year, together 
with any interest which may ]iave been made by inveBting^them. 
w 

(d) Till WillAirects that the rents of the farm of 8yiltd.npur shall 
be accumulated for ten years, *aod that the acciimniations shell then be 
paid to the eldest son of A. At Aie Heath of the testator, A has no son. 

The bequest is void. . * 

• 

(e) A bequeaths a sum of money to B, to be paid fo him when he 
shall attain the age of 18, sn^ directs the interest to be econmnlated 
till he shall arrive at that age. At A's death the legacy becomes vested 
in B ; and so much of the interest as not required for bis maiuten* 
anoo and education is accumulated, not by reason of the direoliou oon- 
tamed in the Will but in consequence of BJ/i minority. 
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105. No man^having a nephew^or niece or any near^* 
^ er relative shall have power to jbe- 
«d2StabU any property to religious or 

• charitable usts, except oy a Will ex- 

ecuted not less than twelve months before his death, 
and deposited within six months frorrf its execution in 
some place provided by law for the safe custody of the 
Wills of living persons. 

^ Illuitfation, *' 

A haTing a nephew makes a beqaest by a Will not ezeonted nor de- 
posited as reqnired — 

For the relief of poor people ; 

For the maintenanee of sick scddiers ; 

For the sirection or snppart of a hospital . 

For the edaoation and preferment of orphans ; 

For the support of scholars ; 

For thjB erection or snpport of a school ; 

For the bnitding and repairs of a bridge^ 

For the making &f roads ; « * 

I For the Srection or support of a church ; 

For the repairs of a church ; * 

For the benefit of ministers of mligion ; 

For the formation or support of a pnblio garden. 

All these bequests are void. 


Part XIII. 

Of the Vesting of JLegacies. 

106. Viheie by the terms of a bequast th^ legatee 
is not entitled to immediate posses- 
sion of thaf thing bequeathed, a right 
to receive it at the proper time shall, 
unless a contrary intention appears 
by the Will, become vested in the legatee on the testa- 
• tor's death, and shatt pass to the legatee’s representatives 
if he dies before that time and without having received 
the legacy^. And in such cases the legaty is irom the 
^testator’s death said to be vested in interest 


Btfe of Testing of 
legacy ^hen payment 
or possession post- 
^ posed. • 
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Explanation . — An intention that a legacy to any per- 
son.shall not become vested in interest in him is not to 
be inferred merely from a provision wheseby the pay- ‘ 
ment or pbsslssio^of thg thing bequeathed is postpoqed^ 
or whereby a^ prior interest therein is bequeathed to 
some other person,* or whereby the income arising from 
the fund bequeathed is directed to be accumulated un- 
til the tiipe of payment arrives, or from a provision that 
if a particular ©vent shall happen, the legacy shall go 
over to another person. ^ * 

* • Illustrations. • 

(») A beqneaths to B 100 rupees, to be paid to him at the death of 
C. Oo A *0 death the legacy becomes vested iu iuterest ia B, and if he 
dies before G, his represeaUtives are entitled to the legacy. . * 

(6) A bequeaths to B 100 rupees, to be paid to him upon his^ at- 
taining the age of 18. On A's deaUi the legacy becomes vested in in. 
terest iu B. ’ * 

(c) A fund is bequeathed to A foiPlife, and*a^r fiis death to B. On 

the testator's death the legacy becomes vested in interest in B. * 

% 

(d) A fond is bequeathed to A until B attains the age of 18, and 
then to B. The legacy to B is vested in interest from the t&tator’a 
death. 

^ (c) A bequeaths the whole of bis property to B upon ^rnst to pay 

certain debts out of the income, and then to make over the fund to C. 

At A’s death the gift to C becomes vested^in interest in him. 

(/) A fund is bequeathed^ to A, B and C ih equal shares, to be paid ^ 
to them on their attaining the age of 18 respectively, wit( a proviso that 
if all of them d£? under the age of 18, the legacy shall devolve upon D. 
On the depth of the testator, the shares vest in interest in A, B and G. 
aabjeot to be divested in case A.^JB,* and G shall all die ander^l8, and 
upon the death of jiny of them (except the last aarvivor) under the age 
of 18, his vested interest passes, so subject, to hte represeatatives^ • 

107. A legacy bequeathed in case a specified dincer* 
tain event shaH happen does not 

vest until that event happens. A when legacy is oontiiu 

legacy Jiequeathed in caae a specified 

uncertain event^shall not happen does • ^ 
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not vest until th^ happening of that event becomes im- 
possible. Jn eijhor case, until the condition has been 
fulfilled, the hiterest^^of the legatee is calle^d -contingent. 

Except wu — Wh<?re a fund is^bcqve'<ifatl^d to anjr per- 
son upon liis attaining a particular age, and the Will 
also gives to him absolutely the income to arise from the 
fund before he reaches that age, or directs the income# 
or so much of it as may be necessary, to be applied for 
his benefit ; the bequest of the fund is not^contingent. 

Illustrations, 

• • 

(a) A l^'gacy is bc^qneathtid to D in case A* B and C shall all die un- 
der the age of Id. D has a contingent interest in the legacy autil A, B 

and G all die nnder I8t or one of^^them attains that age.^ *' 

m * 

(h) A snm of money is bequeathed to A ** in case he shall attain the 

ag^of X8,” or, ** when he shall attain the age of 18.’* A’s interest in 
the legacy is conliugent notil the condition shall he fullllled by his at- 
taining that age. 

(c ) An estate is bequeathed tq A for life, and after his death to B, if 
B shall th^n be living, but if B aball not he then living, to 0. A, B 
and C survive the testator. B and 0 each take a contingent interest in 
the esftte until the event wiiich is to vest it in one or in the 
other shall have happt ned, 

(d) An estate is bequeathed as in the case last suppo^aed. B dies ^ 
the lifetime ftf A aud C. tjp^^a the death ot B, C acquires a vested right 
to obtain possession of the estate upon A*a death. 

(e) A legacy is bequeathed to A when she shall attain the age of 18, 
or shall marrjh nnder that age wiih the censeut of B, with a proviso 
that, if she shall not attain 18, or marry under that wit^ B*s con- 
sent, the legacy shall go to C. A aud C each take cuutiiigeut interest 
In the legacy. A attains the age sof j8. A becomes ahsdutely en- 
titled tGthe legacy, although she may* have married under 18 without 

A the consent of B. • 

(f) Ad estate is hequesthsd to A* until be shall marry, aud after that 
event to B. B’s interest in the bequest is con^gent until the condition 

• shall be fnldlled by A*s m^jing. 

(^) An edlate is bequeathed to A until he shall take advantage of the 
Act for the relief of Insolvent Debtors, and after tbat^ event B! Wb 
^ terest in the bsiiaest is oo&pgent until A fakes advantage of the Act, 
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(h) An ef ^ate ia beqn^athed to A if he shall 500 rnpees to B. 
A’s interest in the bequest is contingent nntil he has paid 500 rupees 

to ri. • • e 

(t) A le.^el farm of Soltdnpnr KhnA to B, B shill eonvey 
his own farm of Sultdhqur Bucnrg to C. B's interest in the bequdSt is 
contingent nntil He has conveyed the latter farm to 0. 

• 

(J) A fund is bequedihed to A if B shall not marry C within five years 
after the testator^s death. A^s interest in the legacy is contingent nntil 
the condition shall be fulfilled by the expiration of the five year’s with- 
out B’s having married C, or by the occurrence, within that period, of 
an event which makes the fulfilment of the condition impossiblqi 

(X;) A fund is bequeathed to A if B shall not make any provision 
for him by Will.* The legacy is contingent tntil B’s death. 

(Q A bequeaths to B 500 rupees a year upon bis attaining the age of 
18, an^ directe^that the interest, or a competent part thereof, shall be 
applied for his benefit until he reaches that age. The legacy is vested. 

(m) A bequeaths to B 500 rupees when he shall attain the agq of 
18, and directs that a certain sum, out of another fund, shall be applied 
for his mainteBance until he arrives at that age. The legacy is con- 
tingent. * « ^ > • * 

108. Where a bequest is made only to such men)- 
bers of a class as shall have attained 

a particular age, a person who has b'eqaett to woh 

^ot attained that age cannot have a “^nabj^rs of a c^ass 
** • . . attained 

vested interest in the legacy. « a particular age. 

Il/u5trationf 

A fund is bequeathed to such of the children of A as shall attain the 
age of 18, with n diieotion tSat while any child of A shffil be under the 
age of 18,^fhe iu^me of the share, to which it may be prssumed be will 
be eventnally entitled, shall be applied for his mabatenanoe and educa- 
tion. No child of A who is uncfer the age of 18 has a vested interest in 
the bequest. 


Part XIV, 

^ Onerous Bequests. 

109. Where a bequest imposes an obligation on the 
legateei he cw take nothing by it un« 
less he accepts it fully. Onerow bequest. ^ 
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lUutiraHoti, 

• ( • 
bavin? sbarea in (X) a prosperona joint atook company, and^alao 

mres in (Y),'a Jpint stock company in diffionltiea, in respect of which 
eharea heavy calls are expected to be made, bequeaths f5 his shares 
in joint stock companies. B refnsea to kocept/eiTe sbarea in (Y). He 
forfeits the shares in (X). 

110. Where a Will contains two separate and inde- 

pendent bequests to the same person, 

.na”ind«J»denrb!! is at liberty to accept one 

quests to same person of them and refuse the other, al- 
may be hcoepted, and , i i i o • t 

the other refused. ' though the former juiay be beneticiai 

and the latter onerous. ' 

Ulustratioh, 

A having a lease for a term of years of a house a,t a reU which he and 
hia representatives are bound to pay during the term, and which is 
higjj^er than the house can be let for, bequeaths to B the lease and a sum 
of money. B refuses to accept the lease. He shall not by this refusal 
forfeit the mouey. 

^ ‘ • -4 ; 

Part, XV. 

^ Of Conii'ngent Bequests. 

111. Where a legacy is given if a specified uncertain 

event shall happen, and no tinae ik 

melbtioned in the Will for the occur- 

tain event, no time yenSe of that event, the legacy can- 
being, mentioned for , , 

• its ocourrence^ ^ ' not take effect unless such event 

happens bqfore the period when the fund^equeathed is 
payable or distributable. 

« (g) A legacy js bequeathed to A, and in case of diiB death, to B. If 

A survives the testator, the legacy to B^oes not take effect. 

(&) *A legacy is bequeathed to A, audio case of his death without 
children, to B. 11 A lurvives the teatotor or dies in his lifetime leaving 
a child, the legacy to B dSes not take effect. 

(c) A legacy is bequeathed to A when and if he attains |he Bge«of 
le,u>dili«M.ofh^dM(hrtoB. Aattaini tiia Thtlagae, 

B iMt B.( taka'rftMt. 
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(d) A legacy is beqaeathed to A lor life, and after bis death to B, 
and, ** in case of B's death withnnt cbildr'^n,'* to C. The words 
case* of B’s death wilhont chiMren,*’ are to be andlratoQd*aB meauiug in 
case B shall dfe^ithont children during the Bfetime of*A. 

(c) , A legacy if|beq^HBthed*to A for life, and after bis death to B, 
and ** in case of B's death,*' to 0. The words " in case of B's death ” 
are to be considered as ^meaning ** in case B shall die in the lifetime 
of A." 

112. Where a bequest is made to such of certain 

persons as shall be surviving at some • 

period, but the exact period is not * Bpqnest to such of 
, ^ certttiufersnns as shall 

Specified, the legacy Shall go to SuMl bo surviving at some 
/• . 1 1 11 I 1- .1 • period not specified, 

or them as shall be alive at the time 

of payment \>r distribution, unless a contrary intention 

appear by the Will. 

% 

IllustratioM, 

f • 

(а) Property is bequeathed to A and B, equally to be divided be- 
tween them, or to the survivor of th^Ksy If bdth A^nd B snrvive the 
testator, the legacy is equally divided between them. If A dies before 
the testator, and B survives the testator, it goes to B. 

• • 

(б) Property is bequeathed to A for life, and after his death to B and 
C, equally to be divided between them, or to the survivor of them. «B 

|ip 

dies during the life of A ; G survives A. A’a death the legacy goes 
to C. 


(tr) Property is beqtieathed«to A for life, and after his dgath to B and 
Cf or the survivor ,^ifh a direction that if B should not survive the tea* 
tator, his children are to stand in bis place. C dies dnrfug the life of 
the testator { B survives the te^tatpr, Jijut dies in the lifeiime of A. The 
legacy goes to the representative of B. * 

* , » • 

(d) Property is bequeathed to A for life, and after his death to B and 

G, with a direction that in case efther of them dies in the lifetime of A, 
the whole shall go to the^survivor. B dies in the lifetime of A. After- 
wards C dies in the lifetime of A. The legacy |;oes to the representative 
of G. 


H 
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Part XVI. 

• i • » 

^ Qf Conditional Bequests. ^ 

113. A bequest ^upon an impossible ^ndition is 

B^^nent upon impofl- void. ^ - 

Bible conditioQ. t- 

« Ilhuiraiiona, 

(a) An estate is beqneatbed to A on condition that be shall walk one 
hundred miles in an hoar. The bequest is void. 

(^) A bequeaths 500 rupees to 'B on condition «4bat be Bball marry 
A’s daifghler. A’s daujghter was dead at the date ef the Will. The 
bequest is void. . 

* f *' 

114. A bequest upon a condition, the fulfilment of 

« . Ml 1 which would be contrary to law or to 

Beqnestttpon Illegal ... ^ 

or immoral condition, morality is void. 

Illustrations, 

(a) A bequeaths 500 rupees to B on condition that he shall murder 
G. The bequest m vqid. <. 

c 

• (6) A bequeaths 5,000 rupees to his niece if she will^esert her bus- 
band. This bequest is void. ^ 

115. Where a Will imposes a condition to be fulfil- 

led before the legatee can take a v^- 

Fulfiimett of con- interest in the thing bequeathed, 
dition pp cpcieiittothe , , 

vesting of a legacy. the. condition shall be considered to 

, have been fulfilled if it has been 
substanti£ly complied with. ^ ^ 

• Illustrations, 

(a) A legacy is bequeathed tq Afon condition that he^sball marry 
with the consent of B, C, D and E. marries with the writitn consent 
of JB. C is present^ at the marriage. D sends a q^resent to A previous 
to the marriage, E has been personally informed by A of his iuteniions, 
and has made no objection. A has fu&lled the condition. 

(ft) A legacy is bequeathed to A on condftion (hat he shall many 
with the consent of B, C and B. X> dies. A marriea with the consent 
of B and C. A has fulfilled the condition. 
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(e) A legacy » bequeathed to A on coodition that be shall marry 
with the cousei^tof B, G and D. A marries in the lifetime of B, G and 
P, *with the coni^eut of B and G only. A has not talliliedF the condition. 

(d) A legacy is bSq^eathid to A on condition that he shall ftarry 
ivitii the consent B, G and D. A obtaius the nnconditional assent of 
B, G and D to hts manriage with £. Afierwurds B, G aud D capri* 
oiuu^ly retract their consent. A marries £. A has fulfilled the con* 
dition. ^ 

(e) A legacy in beqneathed t» A on condition that he shall 

marry with the conueut of B, G and D. A marries without the con- 
sent of B« G and but obtaius their consent after the marriage. A 
has not fulfilled the conditiou. * 

if) *A 'mal^s his Willi wherf'by he bequeaths a snm of money 
to B if B shall marry wiih the conRent of A’s executors. * B marriea 
during the lifetime of A, and A afterwards express his approbation of 
the marriage. A dies. The W quest to B takes effect. 

• 

(g) A legacy is beqnenthfsa to ^ if he expcates^a certain document 
within a time speoifiod in the Will.* The document is ^xecnted by 
A within a reasonable time, but not within the time specified in the 
Will. A has not performed the condition, and is not entitled to 

t • 

receive the legacy. 

116. Where there is a bequest to one pei^on, and a 
bequest of the same thing to an- 
other, if the prior bequest shall fail, Bequest to A, and, 

1 II ' on failure ot the prior 

the second bequest shall take effect bequeststo B. 

upon the failure of the prior bequest, ^ 

although th^ failure maj' not have occurred in the man- 
ner contemplated by the ^es^ator. • 

Illuiirationt, 

(a) A bequeaths a^Snm of- money to bis own children surviving him • 
and if they all die under 18, to B. A dies without having ever had, a 
cHld. ^be bequest to B tikes effect. • 
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(Zi) 'Abeqneatbs acsomof monejr to B^on eondition that he shall 
ezeoete e certain docnment within three montha after a*s deetfa, and if 
he ahonld neglectcto do bo, to G, B dies in the testator'^ lifetime. The 
bequest to C takea effect. 

Il7. Where the Will shows an intention that the se- 
cond bequest shall take effect only in 
Mwnrt event of the first bequest failing 

^ pajticular man^jcr, the second 
^ bequest shall not take efiect unless 
the prior bequest fails in that particuhrr manner. 


lUmtratiofu 

A ttakfs a brqnest to his wife, but in ease sbe should die in his lifo- 
time beqnaaths to B, that winch be had bpqneathed to her, A and hia 
wife perfbh together, under oircamstances which make it imposaible to • 
prove that she die^ befoi;p him. ^he heqnest to B does not take effect. 

118. A bequest may be 'made to any person with 
the condition superadded that in case 

Bequest over, cotidi- ^ specified uncertain event shall hap- 
tional upon the bap- ^ ^ ^ 

peuins; ©r nqt happen- pen, the thing bequeathed shaft ^ 
ing of a specified un- * . 

certain event. t<) another person ; or, that in case a 

^specified uncertain event shall- not 
happen, tlfe thing bequeathed shall go over to another 
person. In each case the ulterior bequeat is subject to 
the rules contained in Sections 107, 108, 109, 110, 111, 
112. 413, 114. 115, 116, li7* 

Illuitrationa, 

• • 

(a) A sum of nosey is bequeathed to A, be paid to him at the 
age of 18, and if he sl^li die before he sttains that age, to B. A 
takes a ves&d. interest in the legacy, put jeet to be diveited and to go 
to B in ease A shall die under 18. 
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(5) An estate is bequeathed to A with a proviso that if A shall dis- 
pute the oompeljiency of the teatator to make a Willi the estate shall go 
to S. A disputes the competency of the testatoxHo a Will. The 
estate goes jjofB) ^ * 

(c). A sum of moneys be<fieathed to A for lifci and after hia Seath 
to B, bat if B shall then be dead, leaving a 80 D| sncb son is to stai;^ in 
.the place of B. B takis a vested interest in the legacyi subject to be 
dive8te4^f bo dies leaving a son in A’s lifetime. 

(rf) A ram of money is l)(qora<hcd to A and B, and if either should 

die during the life of C, then to the survivor living at the death of C. 

■» ^ ” 

A and B die before C. The gift over cannot take effect, but the repre- 
sentative cf A hikes one-half ot the mouej, and* the representative of B 
takes the other half. 

• • 

(e) A bequeaths to B the interest of a fund for life, and directs the 
fund ip be divided, at her death, equally among her three children, or 
such of them 2s shall be living at her death. All the chili^en of B die 
in B’s lifetime. The bequest over cannot take effect, but' the interests 
of the children pass to the ir representatives. „ 


» 119. An ulterior bequest of the kind contemplated 

by the last preceding Sectiop cannoj: * , 
take effect, unless the condition is BtrCtijfiuffilleT** 
strictly fulfilled. 

• » 

Illustrations. 


§ 

$ 


^ ^ A legacy is bequeathed to A, with a proviso that if he mafries 

without the consent of B, G and D, the legacy shall go £. D dies. 
Even if A marries without the consent of^ and C the gift to E .does not 
take effect. 

# 

(b) A legacy is bequeathed to A, with a proviso thaii if he marries * 
without e^e consrAt of B, the legacy shall go to C. A marries with the 
consent of B. He afterwards becomes a widower aiyl marries again with- 
out the consent of B. The beqAest^to C does not take effect. 

(e) A legacy is bequeathed to A, to be paid at 18, or marriage, witn 
a proviso that if A dies under 18, or marries without Abe consentiOf B, ^ 
the legacy shall go to C. A marries under 18, without the consent of B. 
The bequest to C take^effect. 

120'. If the ulterior bequest b6 not validj the origi-* 
qal beguest is not effected by it. 

* • of seooD^. 
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Illustrations, 


(a) An estate is bpqnenthed to A for bis life, with a Condition snper- 
added tbat if b*e Itiall not on a given day walk 100 milea in an hoar, the 
estate sball go to B. The condition being void, A retaros estate as 
if no* condition Lad been inserted in the Will. ^ 

(9) An estate is bequeathed to A for her life, and if she does not de* 
sert her btisbaud, to B. A is entitled to the estate daring her life as if 
no condition bad been inserted in the Will. . 

(r) An estate is bequeathed to A for life, and. if he marries, to the 

eldtst son of B for life. B, at thee date of the testator's death, had not 
a son. *The bequeat over is void nnder Section 92, and A is entitled to 
the"^ estate during his life. • 

121. A bequest may be made with the condition 

^ ^ _ supcradded that it shall cease to have 

Bequest conditioned ^ ^ c 

that u t-httK cease to effect in casc a specified uncertain 
have effect in case a ini 

Bf'eqitied uncertain event shall happen, or m case a spe- 
not*happ^n.^^^^*^’ cified uncertain event shall not liap- 

. pen. 

• • r 

* * Illustrations, 

(fl) .An estate is bequeathed t(^A for bis life, with a proviso that in 
ease he shall cut down a certain wood, the bequest shall cease to have 
any. effect. A cats down the wood: he loses his life-interest in the 
estate. ^ ^ 

(h) An estate is bequeathed to A, provided tbat if he marries nnder 
the age of 25 without the consent of the executors named in the, Will, 
the estate shall cease td belong to him. A marries nnder 25 without 

the consent o^tfae excontors. The estate creases to belong to him. 

• X «* 

(e) An estate is bequeathed to A, prgvided that if be shall not go to 

England within three years after tl\p tqiitator's death, bis int|reBt in the 
estate shall cease. A does not goto England within the time prescribed. 

His interest in the estate ceases. , 

• • • 

(d) An estate is bequeathed to A, whh a proviso, that if she becomes 
a Nun Ibe shall cease to have any interest in the estate. A becomes a 
Non. She loses her interest nnder the Will. * 

(s) A fnnd is bequeathed to A for life, and after his death to B, if B 
shall then be living, with a proviso that if B shall become i^Nan, i|ie 
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bpqnest to her i^all eease to haTe any effect. B becomes a Nan in the 
liiVtlrae of A. ^be thereby ^oses her contingent interest in the fond. 

1*22. In order that a condition that a ];)«quest shall 
cease to effect may be valid, It * 
is nepessary that the cvti^t to which nofbe ““.urnudw 
it relates be one which could legally ^^7. • 

^ohi^j^te the condition of a bequest as contemplated 
by therae hundred and seventh Section. 

123. Where; a bequcwst i^made with a condition su- 

peradded that unless the legatee shall • 

perform a certain act, the subject-* 

matter of the bequest shall go to an- indtfiuiteJy post- 
^ ° polling an act for 

other* person, or the bequest shall which no tim** is spe- 
^ , 1 i • • cifi^d and ou the non- 

cease to have effect ; but no time is performauSe of which 

specified for the performance of the 

act ; if the legatee takes any step 

which renders impossibjc or indefinitely postpones the 

performance of the act required, the legacy shall go as if 

the legatee had died withoyt performing such act. 


lUustraUons. 


(a) A bequest is made to A wiih a proviso that unless he enters fhe 
vi^rmyj^he legacy shall go ever (o B. A takes holy orders, and thereby 
renders it impossible that he should fulfil the condiiion. B is entitled 
to receive the- legacy. 

(/>). A bequest is made to A with a proviso that it shall cease to have 
any effect if he does not marry B’s daughter. A marries a stranger, 
and thereby' in defimtaly postpones the fulfilment of the ooldition. The 
bequest c?a8e8 to nave effect. • 

* 124. * Where the Willccquires an act*to be performed 
by the legatee within a spdtified time, • 

either as a condition to be fulfilled pr^^cedtift or 

before the legacy is enjoyed, or as a within 

condition upon tlw* non-fulfilment of 
which the subject-matter of the bequest is to,go over^to 
another person, or the bequest is to cease to have effect ; 
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6t APPLICATION OR ENJOYMENT/ 

the aqt must bo ijerformed within the time sj)ecified, un- 
less the performance of it be prevented by fr^ud, in which 
®c cfvse such further time|. ghall be al- 

ed^rfo^eoiTandr' b^fequisit« to make 

Up fo/ the delay caused by 'such 
fraud. * • 


Part XVIL 

Of Bequests with Directions as to application 
, or enjoyment, 

125- Where a fund is bequeathed 'absojutely to or 

for the benefit of any person, but the 

Will contains a direction^that it shall 

enjoyed in a particular 

bequest, of the same mahiicr, the Ici^atce shall be entitled 
to or for the benefit of . , T , wii i j 

any person. to receive the fund as it the Will liad 

. contained notsuch direction. 

» I 

Illt^tration, 

A satn of money is beqaeathed towards parchasing a country residence 
tor A, or to purchase au annuity for A, or to purchase a commission in 
the Army for A, or to place A iu any bnsiness. A chooses to receive 


the legacy in money. He is entitled to do so. 


126. 'V'^herc a testator absolutely bequeaths a fBnd, 

Direction that a mode g sever it from lus own es- 

ot enjti>ment of HUSO- ^ 

‘^urea <ate, but directs that the mode of en- 
joymentof itby th^4§gatee^shallbe 
restricted so a« to secure a ^specified benefit for the 
legate^; if that benefit clnnot be obtained* for the 


legatee, the fund belongs to him, as if the Will had 
contained no suc& direction. 


• Illustration^, 

(a) A bequeaths the residue of his property to be divided equally 
among hU di^ghters, and flirecis that the shares of the daughters shall 
be BeiUed upon themselves respectively for life, and be paid to their 
children after their death. All the daughters die unmarried, the repre- 
fmtatives oT each daughter are entitled to her share of the residue. 
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(b; A direol^ hh trustees to raise a sum of miyiey for his daughter, 
and he tbeo dinjpts that they shall invest ihe fund, and pay the income 
arising from it to her during her life, and divid# ihe^pia it*i»)Al nm m? 
her children after her death. The daughter Mies vitfiout having ever 
had a child. Her re{ft^entatives are entitled to tlie fund. t 

. 12Y. Whe’^e a testatoi* does not absolutely beqiie|ith 

a ^nd, so as to sevtjr it from his own 

estate, '-lijit gives it for contain pur- oerfain purposes, 

poses, and part of those pufrposes can- b^ifiiied cannot 
not be fulfilled, "the fund, or^so much 
of it as has not been exhausted upon the objects con- 
templated by the W^l, remains a* part of tlie estate of 
the testator. 


• Illuittrntions, 

{a) A directs that his trimtees shall invest a sum of monty in a par- 
ticular way, and shall pay the intt rest to his sou for life, and at his death 
shall divide the principal among his ehiUren. The son dies without 
having ever had a child. The land, after the son*a death, bejougs to 
the estate of the tcsiator. , 

(b) A heqa^aths the residue of his eystate to iSe divfded equally among 
his (laughters, with a direction that they are to have the iu'eiest only 
during their lives, and thiit at their decease the fund shall go to their 
children. The dau:«hters have no chfldren. The fuud belougslo the 
estate of the testator. 


. Part XVIII. 

Of Bequeats to an l^xecutor^ • 

l28. If a legacy is bequeathed to a person who is 


named an executor of the Will, he. 
shall not take ijie leg!icy unless he 
proves tTle Wia or otherwise mani- 
fests an intention to act a# ejcecutor. 


Lognf^e named as 
executor cannot take 
uiilt'hs h# hhews in^en- 
ti^n to act as extcutor. 


Ifimtration. • 

A legacy is given to A, who is named an executor. A orders the 

funeral according to the directions contained in the*W’ilf, and dies aTfew 
days after the testator, without Ifaviug proved the WiU. A ha% mani- 
fhstad an intention to gotaas (x^cutcr. 

Part XIX. • 

0/ fSpeciJio Lfgacies. 

*129.* Where a testator bequej,ths to any jperson a 
••specified part of his property, which 
is distinguish^ from all other parts 


I 
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of his property, tjie legacy is said to be sp^ific. 

. i Illustrations, 

*c 

(«) A bequeaths to B— 

** Phe diamond ring presented to Mm 0.”^ * 

**^Hi8 gold chain.*' 

“ A certain bale of wool.*' « 

‘♦A certain piece of cloth.’* 

" All his household goods, which shall be in or about 
boose in M Street, in Calcotta, at the time of his death.” 

” The sam of 1,000 rupees in a cfrtain chest.** * 

The debt which B owes him.” 

” All his bills, bonds, and securities belonging 46 him, 
lodgings in Calcutta.” * ^ 

” All his furriture in his house iu Calcutta.” 

** All bis goods on board a certain ship then lying^ 

Hooghly.”* 

”^2,000 rupees which he has in the hands of C.” 

” The money due to him on the bond of D.” 

” His*mortgage on the Hampore Factory.” 

” One-half of t]i« mauDy owing /o hid ou his mortgage of Bamporo 
Factory.”* 

” 1,000 rupees, being part of a debt due to him from C.” 

” His capital Stock of 1,000/. in East India Stock.” 

”His promissory notes of the Government of India, for 10,000 rupees 
in their 4 percent, loans.” 

” All such sums of money as his executors may, after his deatti, re- 
ceive iu respect of the debt due to him from the insolvent firm of D 
and Company.” • 

” All the wine which* he may have in his cellar at the time of his 
death.” ♦ • 

” Such of Jiis horses as B may select.” • 

” All his shares jn the Bank of Bengdl.” 

” All the shares in the Bank of*Be*ogal which he may pdssess at the 
time oY his death.” * 

U All the mogey i|hich he has in the 5 i per cent! loan of the Govem- 
ment of India.” ^ 

” All the Government securities he shall be entitled to at the time of 
hia decease.” ^ 

Each of these legacies is specific. 

{h) A having Government promissory notes for 10,000 rapees,^ be- 
queaths to his executors 4* Goveroment promiasor/ notes for 10,000 
• rupees in trgat to sell ” for the benefit of B. 

The legsey is speeifio. • 


hisr^welliog- 


lying in his 


in the River 
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(c) A having property at Benarea, and also other plaeea, be- 
qaeatha to B all nis property at Benares. 

The legacy is Ipecifio. 

(dj A bequeaths to 

His^bouse inaCalcattji. 

* His zamigdari ol: Batnpore. 

* His taluk of Ri^tiogar. 

/ lease of the ludigo factory of Sulkea* 

‘A^anuiiity of 600 rupees out of the rents of bis samindiiri 
.of W. 


A directs bis zamindari of X to be soldi and the proceeds to 
be invested fur the benefit of B. * 

Each of these beq^ieats is specific. 

(g) A by his \Vill charges his ziiniadari t>f Y with an annuity of 
1,000 rupees to G duriog his life, and subject to this charge he be- 

queaths^the zau^udari to D. Eich of those bequests is specific. 

• • 

(/J A bequeaths a sutn of monoy to buy a house in Cjilcutta for B. 

To buy au estate in Z ill ah Fiireedpora for B. 

To buy a diamond riug for B. 

To buy a horse for B. 

To be invested iu shares id the Rank of Bengal far B. 

To be invested iu Goverumcnt securities for B. 


A bequeaths to B — 

“ A diamond riug.’* 

“A horse.” 

“ 10,000 rupees worth of Government securities.” 

** Au auuuitj of 600 rupees.” 

** 2,000 rupees, to be paid iu cash.” 

** Bo much money as will produce 5,000 rupees 4 per cen*'. Govern- 
ment securities.” 

.• # 

These bequests ai^iot specific. 

m ^ a 

(y) A, having property in Etigland aud property in India, bequeaths 

a legacy to aud directs t!iat it cthal^ be paid out of the property which 
he may leave in ludia. He also baqiicaths a legacy to C, and directs 
that it shill be paid qut of the property which he miy leave in England* 
No one of these legacies is specific. 

» , 

130. Where a sijm certain is bequeathed, the legacj 

is not specific merely because ths 

. ^ . • • • 1 • 1 . Bequest of a sum 

stocks, funds, or securities in wnicn certain where the 

it Is in^estedwe described in t^e Jj’d.'*. 

•Will. scribed. 
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Illustration, 

A beqnf^flths to B — 

** 10,000 rvp^rs oil bis fnnde^ property.” 

“ 10,000 rnpefa of Lis jiropprty now invested in Sb^z^Ni of the Beit 
♦ Indiitn Railway Company.** ^ ^ ^ 

'*10,000 rapees, at present secared by morfgage pf Rampore'Fao* 
* tory.” ^ 

No one of these legacies is specific. 


131. WJiere a bequest is made in general terms, of 


Beqneifi of stock 
where the tps'ntor liwd 


a ccrtaiih. amount of. any kind of 
flock, the legacy is not specific mere- 


at the date of hi^ Will 
on eqnal or greater 
amount of etook of the 
lamo kind. 


]y because the testLtor .was at the 
date of his Will possessed of stock 
of the specified kind, to pi equal or 


greater amount than the amount bequeathed. 


Illxisirailon, 


A bequeaths to B 5,000 rupees five por^cent. Goyernment spcnrities. 

A bad at the date ol the Vill fiv^ ^er cent. Goverumeut secaritiea for 

t 

5,000 rupees. 

The legacy is not specific. 

132. A money legacy is not specific merely because 
the Will directs its payment tq be^ 

irh®«'t*ia1.ortrbe posfponed until some part of the 

paid until Bome p«rt prop’ertv of the testator shall have 
of the testator s pro- r sr j 

m perty shall Lave be«*n been reduced to a certain form, or 
diaposedofinaceriala . _ • ^ ^ 

way, ^ remitted to a certain^ ace. ^ 


JUustfatton, ^ 

A bequeaths to B 10,000 rupees, and directs that this legacy shall bo 
^ paidaas soon as A*b pioperty in India shall be realizld in England. 

The legacy is not specific. • 


• 133. Where a T^ill contains a ifequest of the rest' 


When enumerited 
srqcies are not to be 
wda^med to fie specific- 
' ally bequeathed. 


due of the testator’s property along 
with an enumeration sonas items 
of 'property not previously bequeath-^ 
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ed, tlie articfes enumerated shall not ^e deemed to be 
specifically biqueathed. 

134'. Where property is specifically bequeathed to 
two or more perScjjis succession, 
it shall be retained in the form in 
wbifh the testator ¥eft it, although it 
may l)fc such a nature that its value 
is continually decreasing. 


Rptent'on in form 
of fipecilic to 

severrtl persous lu sac- 
cession. 


^flUustrutionaj^ ^ 

(a) A having a lease of a house for a term oftyears, 15 of which were 
tinexpired at tlie of Ilia death, has bpqneatbed the lease to B for 
hia life, and after B’s death to G. B is to enjoy the property as A left 
it, alihqngh it B lives for 15 3 ears, C can take nothing under the be- 
qnept. * 4 ^ 

(/j) A having an annuity during the life of B, bequeaths it to 0 for 
his life, and after C's death, to J>. G is to enjoy the aunaity as A deft 
it, although, if B dies before B, D can take nothing under the bequest. 

135. Where property comprised in a bequest to two 

or more persons in succession, ds iiot‘ ' 

^ ^ Sale anduDvestmeDt 

specifically bequeathed, it shall in the of proceeds of pro- 

1 T X ** .1 P<*rly bequeathed to 

absence ot any direction to tjie con- two or more persons 

trary be sold, and the proceeds of the euccessiou. 

^sale^hall be invested in such securities as the High 

Court may, by any general rule to be made from time to 

time, authorize or direct, and thfe fund thus constituted 

shall be enjoyed by the successive legatees according to 

the terms of tj^i^Will. 

^ Iilustrathn,m ^ 

• A, having a lease for a term ol y^ars, bequeatbs ** all his properly '* 
to B for life, and after B’s death, ’^to 0. The lease ntusl be sold, and 
the proceeds iavestid as stated in the text, and the ^nna^l income arising 
from the fund is to be paid to B^for life* At B’s death the capital of 
the fund is to be paid to G. * 

136. If there be a deficiency of assets to pay lega- , 

ciefs, a specific legacy is not liable to Wherethereisadefl- 

, ciency of assets to pay 

abate with tbp general legacies. legacies, spedfio lega^ 

* cy not lifable to abate 

^ inte gsBsxiliftgSisia^ 



70 


DEMONSTRATIVB JLEGACIBS. 

Part XX. 

Of Demonstrative Legacies, ^ , 

' c’ 

137. Where a testator bequeaths a certain sum of, 
money or a eertahi quantity of ^ny 
commodity, and refera,to ^ar- 
ticular fund or stock so as to consti- 
tute the same the pri|^ry fund ^ stock out of which 
payment is to be made, the legacy is said to be demon- 
strative. . ' 

Explanation , — The distinction between a speci£c le- 
gacy and* a demonstrative legacy consists in this, that 
wh^re specified property is given to the legatee the legacy 
is specific; where the legacy is directed to be paid out 

of specified property, it is demo;iistrative. 

< ‘ < % 
o 

. <! 

Illustrapions, 

(a) A beqnoathed to B 1,000 rdDe<*8, being pert of a debt dae to bim 
from W. He also beqneatha to C 1,000 rnpees to be paid oat of the 
debt* doe to him from W. I'lie legacy to B is specific ; the legacji to G 
is demon Btrrflive. 

(b) A beqaeaths to B ten ba.sbels of the corn which aball grow in bis 

field of ** Greecacre.*’ , 

** 80 chests the Indigo which shall b(*made at his factory of Barn- 
pore.” ^ * 

” 10,000 rnpees ^at of bis five per ceifl'. promissory notes of the 
Government of India.” « * ^ , 

An aiftmity of 600 rnpees ** from biii'^^fanded property.” 

** :^d00 rnpees jDut of the sum of 2,000 rnpees dne Id bim by C.” 

A bequeaths to B an ennnity, and directs it to be paid out of the rents 
arising firom his taluk of Bainnagar. 

A bequeaths to B ” 10,000 rupees ont of bis (stats at BAmnagar,” or 
charges it on Jhis estate at i^Amnagar. 

”10,000 rnpees, being bis share of the capital embarked in a certain 
busiaesB.” t 

H * 

Sseh of thsBS bequBsts is demonstrativs. 
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138. WiWe a p 9 rtion of a fund is specificalLy be- 
queathed ang a legacy is directed to 

^ O Oi;flec of paymont 

be paid OUjl^ of the same fuild^ the wheAiIetracy is directed 

portion specificalix heqjieathed shall the subject of a specific 

^^rst *be paid to the legatee, and the 

dajijionstrative legacy shall be paid out of the residue of 

the fund^^and so far as the residue shall be deficient, out 

of the general assets of the testator. 

' o 

Illustration, ^ 

• 

A beqaeaths to B 1,1)00 rapees, being part of a debt due to him from 
W. He also bequeaths to C 1,000 rupees to be paid out of the debt due 
to bimjrom W. The debt due to A from W is only 1,500 rupees ; of 
these 1,500 rupees, 1,000 rupees belong to B, and 500 rnpeqp are to be 
paid to G. C is also to receive 500 rupees out of the general assets of 
the testator. 


Part XXL 

Of Ademption of Legacies. 

Ivi9. If anything which has been specifically he- 
queathed* does not belong to the tes- 
tator at the time ol his death, of has -A-demption explained. 

been converted into property of a different kind, the 
legacy ade 9 ;:^ed ; that is, it cannot take effect by 
reason of the subject-matter having Ijeen withdrawn 
from the operation of thi Will. 

Illustrationt, 

(a) A bequeaths to B — ^ 

“ The diamond rinjj: presented to him by C.’* 

** His gold chain.*’ ^ 

A certain bale of wool.” 

** Ascertain piece of cloth.” ^ 

” All his household goods which shall be in or about his dwelUngv> 
house in <|d Street in Calcutta at the time of his death.” 
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MFriON OF XEeACrSV. 


In bis lifetioaq 
Sells or gives away the riog. 

Coiiv«i(t4|.tlje chain into a cnp. 

Cou verts tiie wool cloth, 
r Mikes the cloth into a garment. , 

^ Takes another hoase into which he removea al( hhi|fooda. 
Each of these legacies is adeemed. 


(b) A beqaeaths to B — 

** The sum of 1,000 rupees In a certain ouesi." 

** All the horses in his stabla.” 

At the death of A n<]{^ money is found in the chest, and no horses In 
the stable. ‘ 

The legacies are adeemed. 


(e) A bequeaths to B certain bales of goods. A takes the gocds with 
him on a ^ovage. The ship and goods are lost at Sea, and A is drowned. 

The legacy is adeemed. 

140. A demonstrative legacy is not adeemed by 

reason that the property on which it 
mon”’Sriega^^** charged by the Will does not exist 
at the time of the death of the testa- 
tor, or has been converted into property of a different 
kind ; but it shall in such case be paid out of the gene- 
ral assets of the testator. • 

141. Where the thing specifically bequeathed is the 

right to receive something of value 
ri«huo ‘ a third jiarty, and the testator 

T.o-'ivcHoiiifciUingtram himself receives i^S^the beqw 4 ?st is 
h third partj*. ’ • ^ 

« adeemed. * 

• ^ 

c Illustrations. 


(g) A bequeaths ^to B — 

“ The dtil.t wlioh O owes him.*’ 

« 

*** 2,000 rupees which he has in the hands of D.** 

** The money dne to him on the bond of £.” 

** mortgage on the Bampore Factory.” 

All these debts are extinguished in A’b liletimei some wit]{ and tome 
vidthoat his consent. 

All the legeeids are adeemed. 
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{b) A b^qiAtthB to B— | 

“ His iAerest in certain polioiesof life astnra&oe.” 

A in hi^ifelime receives the amoont of th^ poUci^BSo 
Theilegacy^s adeemed. ^ * 

142. I'he receipt by the testator of a part of a» eu- 
J:ire thinff specifically bequeathed » 

o t A Ademption pro tanto 

shgill operate as arf adenmtion of the by testator’s receipt of 
. , part of entire thing 

legacy tew the extent ot the sum so Bpeoifioally bt^neath- 

received. 

. Illuspyition, 


A beqneaths to B ** the debt dne to him by^C.” Xhe debt^lmoant8 
to 10,000 rupees. Opaya to A 5,000 rupees, tbe one-half of the debt. 
The legacy is revoked by ademption, so far as regards the 5,000 rupees 


received by A. 

143. if a portion of an entire fund or stock be spe- 
cifically bequeathed, the receipt by 
, - ■ f T Ademption lire to 

the testator of a portion ot the fund by testator’s receipt of 

or stock shall operate as an adempt- ^ whi“a . pir! 

ion only to the extent of the amounl 

^ oally bequeathed. . 

SO received ; and the residue of the 

fund or stock shall be applicable to the discharge of the 
specific legacy. 

Illmtration, , ^ 

A bequeaths to B one-half of the som of 10,000 rupeeo due to him 
from W. A in his lifetime receives 6,000 rupees, part of the 10,000 
rupees. The 4,000 rupees which are due from W to A at the time of 
his death b^ng to B under^the specific beque'st. ^ , 

HK WheiC a portion of the fund is spepijjiciliy be- 


queathed to one legatee, and a legacy 
'charged' on the same is be- 

queathed to aoiother. legatee ; if the 
testator receives a portion of that 
fund, and the remainder of the fund 
is insufficient to pay both the specie 
and demonstrative legacy, the specific 
legacy'®shall be paid first, and thq re- 


order of payment 
where a poftion of a 
fund is specifically be« , 
*'queMhed to on^ lega- 
tee, and a legacy ob ur- 
ged on the lAme fund 
to another, and the tes- 
tator having received a a 
portion, of that fund, 
the remainder is insuf- 
ficieut to pay both 
legacies.. 
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sidue (if any) of{ the fund shall be appliedfso far as it 
will extend in payment of the demonstrative ’iegacy, and 
the rest of the?^eAioni|trative legacy shall be^’^aid out of 
the general assets of the testator. ^ < 

Illustration, o 

t, ^ 

AbeqaeathB to B 1,000 rapees, part of the de&t of 2,000 mpees da e 
o hiai from W. He also beqneaths to C 1,C00 rupees to be paid out o^ 
the debt due to him from W. A afterwards receives 500 ru^ea, part of 
that debt, and dies leaving only 1,500 rupees due to him from W. Of 
these 1,500 rupees, 1,000 rupees belong to B, and 50b rupees are to be 
paid to C. 0 is also topreceive 500 rupees out of the general assets of 
the testator. 

I < 

145. Where stock which has been specifically be- 
queathed does not exist at the testa- 

rto^kr*ipMSoall 3 r**be- *0^*8 death, the legacy is adeemed, 
queathed, does not ex- 
ist at t«BUtor*B death. 

. Illustration, 

A bequeaths to B — , ^ ^ « 

Capital stock of 1,000/. ih East India Stock.’’ 

** His promissory notes of the Government of India for 10,000 rupees 
in their 4 per cent, loan.” r 


A sells the stock and the notes. 

The legacies are adeemed. ^ 

146. Where stock*" which has been specifically be- 
queathed, does only in part exist at 
the testator’s- death, the^ legacy is 
adeemed so far as ^ards tl&lT^art 
of the stopk which has ceased to 
exist. „ 


Ademption ^ro tanto 
where stock, specifi- 
eslly bequealjied, ex- 
ists in part only at 
testator^s death. ^ 


o A « Illustration, 

A bequeaths to B— ^ 

His 1-0,000 rapees in the 5i per cent, loai)^ el tha Government of 
% Indio.” c 

A Bdbi one-lMlf of hi. 10,000 iap.eB ia th« loui in question. 

,Oiie )udf of the legacy ie ^deened. 
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147. A |pecific bpquest of goods tinder a descrip- 
tion connecting them with’’ a certain . 


place, is not adeemed by reason that 
they have** been fejjnov^d from such 
^place from any temporary cause, or 
by fraud, or withc/Ut the knowledge 


^ N^n^ademption of 
speoifio bequest of 
goods describe^ as 
ooonected with tt cer- 
tain place hj tetfou 
of removal. 


or sanctioji of the testator. 


* Illustimtiont. 

A bequeathe to B hie household goods wtiich shall be in or abont 
his dwelliog-honse in Caloutta at the time* of his death/’ The goods 
are removed from the hoase to save them from fire. A dies before they 
are brought bt^k. 

A bequeaths to B ** all his household goods which shall ba in or 
about his dwelling-house in Calcutta at the time of his death.** DoAring 
• JL’s absence upon a journey, the whole of the goods are remoyed from 
the house. A dies without having sanctioned tl^eir removal. 

Neither of these legacies is adeemedi 


148. The removal of the thing bequeathed from the 
place in which it is stated in the 
Will to be situated, does not consti- thtaKb^iwaThedLiM ' 
tute an ademption, where the plac^ is ademption ^ 

only referred to in order to complete 
the description of. what the testator meant to bequeath. 


lUwtrations* 

A bequeaths to B all the bills,* bonds, and other securities foj money 
belonging to him then lying in his lodgings in Oslcutts. At the time of 
his death, these effects had been removed Irom bis lodgings in Calcutta. 

■ 

A bequeaths to B all fils furniture then in his house in Calcutta. The 
testator has a house at Caloa{ta and another^at Cbinsurab, in which ha 
lives alternately, being possessed of one set of furniture on’ly, which be 
tidhsovedVith hi^^self to each house. At the time of his deatii, ihp Inr- 
, uiture it in the house at Chinsurah. * * 
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A beqneaUiB to B nl biB goods on board eertain al^p then lying in 
the Biver Hoogfaly. The goods are removed by A’s directions to a 
warehouse, inP’adnchUhey remain at the time of A’s dlitb. 

No one of these legacies is revoked by ademption. ^ ^ 

149, Where the thing bequeathed is pot the right to^ 
receive something of value from a 
third person, but the mone^ or other 
commodity which shall be received 
from the third person by the testator^ 
himself or by his representatives, the 
receipt of such slim of money or 
other commodity by the testator, shall not constitute an 
ademption ; but if he mixes it up with the general m^ss 
of his pfoperty, the legacy is adeemed. 


When the thinsr be- 
qneatbed is a vuluable 
to be received by the 
testator from a third 
pereoD ; and the testa- 
tor himself, or his re- 
presentftlive, receives 

it. 


« ‘ 

Illustration* 

# * 
A bequeaths to B whatever sum may received from his claim on C, 

A receives the whole of* his olsjim on 0, and sets it apart from the 
general mdss of hia property. The legacy ia not adeemed. 

150. Where a thing specifically bequeathed under- 
goes a change between the date of 

Change by operation the Will and the testator’s death, and ' 
of law of |nbjfct of 

specific beqQPHt be- th^ change takes place by operation 
testator’s death. of law, or in the course of execution 

^ ‘of the provisions of any legal instru- 
ment undqr which the thing bequeathed was the 

legacy is not adeemed by reason of such change. , 

t • 

• • Jllustrai/tons. 

A^eqneathS'io B* “ all the money which he has in the 5} per cenl. 
loan of the Ooverament of India.*’ * 

« 

The securities for the per cent, loan are converted during A’s life- 
time into 5 per cent, stock. 

4 bequeaths to B iha sum of 2.000/.. invested in Cotsols in fte netSee 
trustees tor A. 
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The anm of 2||p00/. ie transferred hy the trnsteelioto A’a own name. 

A bequeaths to B the sam of 10,000 rnpees in proraissorj notes of the 
Government of India which he has power, undex^hi^^nflimage settle- 
ment, to dispfsh of by will. Afterwards, in A's lifetime, the fund is oon- 
verted into Consols by vi^tne of an authority contained in the settlenfent, 
^ No one of these legacies has been adeemed. 
a 

151. Where a thing « specifically bequeathed under- 
goes a change between the date of 
/'the Will and the testator's death, without** *teMato?s 
and the change takes place without o 

the knowledge or»sanction of the tesfator, the legacy is 
not adeemed. 


r> Illustration, 

A bequeaths to ** all his 3 per cent. Consols.” The Gbnsols are, 
without A’s knowledge, sold by his agent, and the proceeds converted 
into East India Stock. This legacy is not adeemed. ^ 


152. Where stock which has been specifically be- 


queathed is lent to a third party on* * 
condition that it shall be replaced, 
and it is replaced accordingly, the 
legacy is not adeemed. * 


1 ’ 

Stock speAiflcally be- 
queathed lent to ft 
third party on con- 
dition that it shall be 
replaced. 


153. Where stock specifically bequeathed is sold, 

and an equal quantity of the seyne ' 

stock is afterwards purchased ani be- buur 

longs to the testator at his death, the* piaced'and belonsing 
, • . 1 1 « to tbe festfttor at his 

lega cy is not adeemed. death. 

• . Part SXII. 

Of the payment of liabitities in respect of the subject 
of a Bequest. ' ** * 


154. Where property specifically bequeathed is sub- 
ject at the death of the testator ta 
any pledge, lien, or incumbrance, Non-liibiltty of «c- 

. . TM , 1 . II. , wutor to ezMonto 

createdlDy th^ testator himself or by svioiflo logoteos. 
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any person under whom he claixn| ; then, j^nless a con- 
trary intention appears by the Will, the |egatee, if he 
accepts the*«bequesti shall accept it subject to such 
pledge or incumbrance, and shall ^asf betw^n himself 
a^d the testator's estate) be liable to make good the 
amount of such pledge or incumbrance* A contrary 
intention shall not be inferred from*any direction which 
the Will may contain for the payment of the testator's^ 
debts generally. • 

Explanation . — Ajjeriodical payment in the nature 

of land-revenue or in the nature of rent is not such an 

incumbrance as is contemplated by this section. • 

1 

lUuitrationa, 

(а) A beqaeatha to B the diamond ring given him by C. At A*8 
death the ring ia held in pawn by D, to whom it haa been pledged by A/ 
Jt ia the duty of A*8 peoutors, if^the aiate of the teatator’a asaeta wiU 
allow them, to allow B to redeem the ring. 

(б) A beqneatha to B a zamind^ti, which at A’a death is anbjeot to a 
mortgage of 10,000 rupees, end the whole of (he principal earn, together 
with intereit to the amount of 1,000 rupees, is due at A’a death. B, if 
he*tcoeptB the bequest, acoopte it aubjeot to tbia charge, and ia li|ble, aa 
between bifiBelf and A^a eatate, to pay the aum of 11,000 rupees thus due. 


155. Where any fhing is to be done to com-plete 
the testator’ti title to the thing be- 
queathed, it is to^be the 


Completion of tes- 
tator’s title |o things 
bequeathed to be at 
coat of hia eatate. * 


cost of the testator’s estate. 

t 

« « 

Uliutra^QM, 


(k) A haViSg contracted in general terms (or the pnrohase of a piece 
of land at a certain price, bequeaths if to B, and dies before he has paid 
the pnrebaae-mouej. The purchase-money mhat be made good out ol 
A’a assets. ^ 

((^) A having mtracied for the purchase of a piece of lanji for % eer 
tjlin sum ol money, one-ba}f of wbidb is to be paid dBwn, and the other 
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falklf by Mortgage of the land, beqaeatha it lo B| and dies before 

be has paid or aeonred any part of the pnrchaee-mon^. One-hall of 
the pwobaie-monby moat be paid out of A’a aaaeta. » ^ • 

» 

156. 'Where tResp ip a bequest of any interest nn 
jjipmoveable property, in respect of # 

which payment in the nalure of land 
revenue or.in the nature of rent has perty ior which laad- 

. T n 1 ^ revenue or rent is pay- 

be made periodically, the estate ot able periodically. 

y the testator shall (as between such « 

estate and the legatee) make good such payments or a 
proportion of^them up to the day ef his death, 

• Illiutration, 

• . 

A bequeaths to B a house, in respect of which 365 mpeea are payable 
annaally by way of rent. A pays hia rent at the usual time, and dies 25 
dpya after. A'e estate shall make good 25 rnpeea in respect of thtf rent. 


* 

157, In the absence of any direction in the Will, 
where there is a specific bequest of 
stock in a Joint Stock Company, if 
any call or other payment is due from 
the testator at the ^ime of his degth 
in respect of such stock, such call or payment shall, as 
between the testator’s estate and the legatee, be home 
by such estate; but if any call or other payment shall, 
after the* testator’s deaths become due in respect of such 
a^tock, tha same shall, as between the testator’s estate 
and the legatee, be bome^by the legatee if he accept 
the bequest. ’ • ^ • 


Illmtrations, 


(o) A boquoftibod to B his shares in s eertain railway. At A’s doatb^ 
there wa/dae item him the sum of BU in respect of esoh rtiare, being 
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IM GENERAL TERMS^ 


1 


the amoQitt of a call which had been daly madO) and the aum of 5a, in 
respect of each share, being the amomit of interest which had aecraeddae 

in respect, of ^hp caU^ These payments most be bornefby A's estate. 

* e « 

(b) A has agreed to take 60 shares in an iutejided Stock Com- 
pany, and has contracted to pay up 6L ^n rgspeot of each sharej which 
Btfln mast be paid before his title to the shares oifi!i be completed. 
beq[oeath8 these shares to B. The estate of A%iast make good the pay- 
ments which were necessary to complete A’s title. 

(c) A bequeaths to B his shares in a certain railway. B accepts th^ ' 

legacy^ After A’s death, a call is made in respect of the shares. B must 
pay the call. « 


C e *' 

(d) A bequeaths to B his shares in a Joint Stock Company. B 
acoepts the bequest. Afterwards the affairs of the Company are wound 
up, and each shareholder is called upon fer contr[batioc. The amount 
of the contribution must be borne by the legatee. 


1 

(e) A is the owner of ten shares io a Railway Company. At a meet- 
ing hefd during his lifetime, a call is made of 3/. per share, payable lif* 
three instalmenta# A*^ bequeathe bia sbA'es to B, and dies between the 
day fixed d'or the payment orthS first and the day fixed for the payment 
of the second instalment, and witbput having paid the first instalment. 
A’s estate must pay the first in8t|lment, and B, if he accepts the legacy, 
must pay the remaining instalments. 


Part XXIIL 

Of Bequest of ihipgs descriied in^eneral 
158. If th^re be a bequest of something described 
in generaf terms, the ^executor must 

Bequest of thing purchase for the legatee what may 
desgribed in ffeneral * ^ 

terms. ^ reasonably be considered to answer 

* the description. 

w 

^ Ilh^traUoM, 

(a) A bequeaths to B a pair of carriage horses, or a diamond ring 
|(!he execbtor mustproTide the legatee with such articles, if ftie atafe of 
the assets*wiU allow it. * % 
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(A) A to B “ ^ poir of etrriogo honoo.” A hod nq oir- 

(logo honoo ot tho thno of Uo death. The leaaer Ciila. 


Part XXIV. 

4 • 

^Vf ’ Bequests 4>f the Interest or Produce of a Fund. ^ 

15.9. Where th^ interest or produce of a fund is be* 

queathed to any person, and the Will 

‘afe)rds no indication of an intention Beqnest of the in- 
, - . . #0 t • terest orprodnoe of a 

that the enjoyment of the bequest fond. ^ 

should be of limited duration, the « 

« I 

principal as Well as .the interest shall belong to the 
legatee. 

WiuMtraUoni. 

{a) A bequeathe to B the intereet of hii 5 per cent, promieeory notes 
of the Government of Indie. There is no other elenee in the Will 
^eoting those seonrities. B is entitled to A’s 5 per cent, proqiissory 
notes of the Government of Ind^. 

• * • • • 

(b) A bequeaths the interest of his 5} per cent, promissor]^ notes of 
the Government of India to B for his life, and after his death to C. B 

m 

is entitled to the interest of the notes daring his life, and C is entitled 
to the notes upon B’s death. * 

(e) A bequeaths to B the rents of his lands at X. B is entitlsd to • 
the lanSs. 


Part XXV. 

Of^ Bequests of Annuities. » 
lOC^sWhere an annuity is created by W\ll, the le- 
gatee is entitled to receiyq it for his • 
life only, unless a contrar]^ intention wiu“ JJiSSte 
appears by the IVill. And this rule 
shall not be varied by tbe dream* ib. 
stance that die annj^ity is directed to 
be paid out of the proiperty generally, or that a snm of 
money is bequeathed to be invested in the'purdiase 
of*it. • ' . 


L 
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Ilhutrations, 


(a) A bequeaths to B 500 rupees a year. B is entitled during bis 
life to receive q];^e dnua^) sum of 500 rupees. 

(A) A bequeaths to B the sum of 500 ruples monthly. B is jsntitled 

dbriug his life to receive the sum of 500 rupees evei^ month. 

• 

(e) A bequeaths an annuity of 500 rupees to B for life, and on B's 
death to C. B is entitled to an annuity of 500 rupees dtiring his life. 
C, if be survives B, is entitled to an annuity of 500 rupees from B*s' 
death until his own death. * * 

161. Where the Will directs that an annuity shall 
be provided for any person out of the 

i.hwl'willdir.rSr.t proceeds of proper^, or out of pro- 
an annuity be pro- pertv cfenerallv, or ‘where money is 

vided cut of Ihe pro- ^ ^ •' 

oeedfl of property, or bequeathed to be invested in the pur- 
otftof property gene- , ' ^ n 

rally, or where money chase of an annuity for any person, 
“ *'■5 te^ator'. death the lega^ 
chase of an annuity. vest^in interest ill the legatee, and 
he is enjtitled at his option to have 
an annuity purchased foi; him, or to receive the money 
appropriated for that purpose by the Will. 


Illustraiiond • 

• 

{a) A by his Will directi that his executors shall out of his property 
pnrcbsse an annuity of 1,000 rapees for B. B is entitled at his.optiou 
to have an annuity ot 1,000 rupees for bis life purchased for him, or to 
receive sucfi a sum as will be suficieft lor tlie purchase of such aa 
annuity. • ^ 

(5) A bequeaths a fund to B fbr his life, and directs that after B's 
death It shall be laid out in the puroUhse of an annuity for C. B and 0 
saijyivethe testatoi^ C dies in B*s lifetime. On* B’s death the fund 
belongs to representative of C. 

c 

162. Where an annuity is bequAthed, but the assets 
, *of the testator are not sufficient to 

*** “■ pay all the legacies given by the Will, 
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the annuity shall abate in the same proportion as' the 

other {Pecuniary legacies given by the Will. . ^ 

» * 

163. Wiiere there is a gift of an annuity and a Re- 

siduary gift, thp wh<Jle of the annu- 
li is to be satisfied before any part Where there is aaift 

« , , . • ^ . of an auimity, and a 

of the residue is paid to tlie residuary residuary Rift, the 
1 ..1. -i. 1 whole of the Bfinniiy 

legatee, and, if necessary, the capital Erst satisEed. 

of the testator’s estate shall b^applied 

for that purpose. 

’ • Part XXV 1. 

Of Legacies to Creditors and Fortlmers. • 

164. Where a debtor^bequeaths a legacy to his cre- 
ditor, and it does not appe5r,from * * 

the Will that the legacy is meant as Oreditorjprmu/a«e 

• ^ entitled to legacy aa 

a satisfaction of the debt, the^credi- well as debt. 

tor shall be entitled to the legacy as 

well ^ to the amount of the debt. 

a 

165. Where a parent who is under obligation by 
contract to provide a portion for a , 

child, fails to do jfo, and afterwards 9**'*'^ tnma fade 
hequeatllB a legacy to ihe child, and well a^pAtion.**”^ 
does not intimate by his Will jhat the * 
legacy is meant as a satisfaction of the portion, the "thild 
shall be entitle(> to receive the legacy , as isc^ll as ^he 
portion. » ^ 

Illustration, ^ 

• 

by articles entered into in contemplation of hie marriage with B, 
eovenanted that hc#wonld pay to each of th^ daughters of th| intended 
Iflanisge a portion of 20,000 rnpees on her marrlEge. This eoTenaut 
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htriiig been brokeoi A bequeathe SOyOOO n^peea to eaeh of the narried 
danghtera of hunaelf and Bt The legatees are entitled to the beneilt of 
thy bequest in addition to their portions* 

• 

166. No bequest shall be wholly or partially adeem* 

^ ed by a subsequent provision ma^ 

No ademption by by settlement or otherwise for the 
snbseqnent prevision 

for legatee. legatee. * 


Ilhutratfons. 

(а) A bequeaths 20,00(1 rupees to his sob B. He*afterwards gives 
to B the sum of 20,000 rupees. The legacy is not thereby adeemed. 

^ • 

(б) A fiequeaths 40,000 rupeea to B, his orphan niece, whom be bad 
brought up from her infancy. Afterwards, on the occasion of B's mar- 
riage, A aettles upon her the sum of 80,000 rupees. The legacy is not 
thereby diminished. 

Paet XXVII. 


0/ Election. 

167. Where a man, by his Will, professes to dispose 
of ‘something which he has no right 

OinamBitiiMfi in to dispose of, th6 persoh to whom 
which elMtioa iskes . , f. ^ ' , „ , . , 

plu*. , the thing belongs shall elect, either 

, to confirm such disposition dis- 

sent from it, avd in the latter^ case he shall give up any 
bene^ts which may have Veen provided (or him by the 
WflI. 

16?. interest so relinquished shall devolve as if 
it bad not beeii ^disposed of by the 
DcTolaiioB of w- Will in favour of the legatee, sub- 
temat^n 4 taiidi.d hy nevertheless, to the charge of 


m p-lring good to the dfsappouited’le- 



BI.K0T10II. I 85 

gatee the amount or value of the gift attempted to be 
given to him by the WilL ' 

• • • 

169. Tkis rule ivill applj whether thib testator does 

or does not believe ^haUwhich he pro- • 

<^sses to dispoie of by his Will to be Tesutor’s b«»Uel as 
, . • . to bis ownarsbip iiii« 

his own. mstorial. 

, Hhtitrationa^ 

• 

(a) The farm of Sall&Qpar was the property ol C. A beqnlathed it 
to B, giving a legai^ of 1,000 rapees to C. C has elected to retain hie « 
farm of Saltdnpar, which Is worth 800 rupees. C forfeits his legacy of 
1,000 rnpees, ol which 800 mpees goes to B, and the rdmaining 200 
mpeea falls into thq residuary bequest, or devolves according to the 
rules of intestate snooession, as the ease may be. * 

(t) A bequeathe an estate to B in case B's elder brother (who is 
married and has ohildren) shall leave no issue living at bis dpath. A 
also bequeaths to 0 a jewsl, which belongs to B. B must elect to give 
vp the jewel, or to loee the estate. • 

» 

(e) A bequeathe to B 1,000 rupees, and to G an estate which will 

under a settlement belong to B if hie^der brother (who ie merried, and 

has children) ehall leave no issue living at his death. B must elect to 

give up the eetate, or to lose the legacy. • 

• 

(d) A, a person of the age of 18 doqiieiled in Britiilh India, but 
owning real property in England, to which 0 is heir-at-law, bequeaths a 
legacy to G, and subject thereto devisee and bequeaths to B *' all his 
property, whetepever and wheresoever,” and dies under $1. The reel 
property jn England does not pass by the Will. C may claim his legsoy 

without giving np the real property in England. 

• • 

170. A bequest for % man’s benefit is, For tli^ pur- 
pose of election, the same thing as 

a bequest made to himsglf. for^^ purpoee of 

alectioD. • 

lUuitratiim, • 

«The jprm of Salidupur Khnrd being the property of B, A bequaufhad 
It to G ; and iK^ueathed another form aajled Soltdnpur Busnrg to hhi 
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own exeoaton, with a direction that it ahoold be sold, and the proceeds 
applied in payment of B’s debts. B mast efect whether he will abide 
by the Will, or Jkeep hja farm of Saltdnpnr Khard in opposition to it. 

171. A person taking no benefit djrectl/ finder the 

u A person deriving a Will, but derfvin^ a benefit under it 
beii^t iudireotJy not , , * i i ^ 

pat to bis eleciiou. indirectly, IS not put to his .election.^ 
Illustration, 

The lands of SaKanpnr are settled upon G for life, and after bis 
death npon D, his only child. A bef^neaths the landb of Saltanpnr to 
B, and l,b00 rupees to 0, G dies intestate, shortly after the testator, 
•and withont having made any election. D takes t>iit administration to 
G, and as administrator elects on behalf of G*b estate to take under the 
Will. In that capacity he receives the legacy of l,OCiO rupees, and ao- 
conntstto B for the rents of the lands of Snltanpnr vibich deemed after 
the death of Ihe testator and before the death of G. In bis individual 
oharMter he retains the lands of Saltanpnr in opposition to the Will. 

172. * A person who in his individual capacity takes' 

A person tabiiigna- benefit«under the Will, may in an- 
der a Will p his in- ^ . 

dividual capacity, may Other character elect to take m op- 
in another character ... .r nrr'n 

•l«ot to t«k. io oppo- position to the Will, 
sition to it. 

a Illustration, 

•* 

The estate of Snlt&npnr is settled npon A for life, and af^sr bis death 
npon B. A leaves the estate of Saltdopur to D, and 2,000 rnpees to B, 
and 1,000 rnpees to G, who is B's only cbild^ B d4es intestate, sh^ly 
after the testator, without having made an election. G take! ont ad- 
ministration to B, and as administratorselects to keep the estate of Sal- 
tdapor i^ opposition to the Will, an& to relinquish the degacy of 2,000 
^ rupees. C may do this, and yet claim his legacy of 1,000 rupees under 
the Win. 

4 

• Exception to the si^ last Rules. — Where a particular 
gift is expressed in the Will to be in lieu of something 
banging to the legatee, which is also in t^fms diSposdd 
‘ of bj the* Will, -if ,ihe legatee claims that thing, he 
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must relinquish the particular gift, but he is not bound 
to relinquish any other benefits given to him bv the 
Will. 

J[llu8tratton, 

Under A’s manffage aettlement his wife is entitled, if she snrVfves 
him, to the er>joyment df the estate of Soltanpar daring her life. 

A by his Will bequeaths to his wife an annuity of 200/. daring her 
dife, iu liea of her interest in the estate of Sul anpor, which estate he 
beqneaths to his son. He also gives his wife a legacy ef 1,000/. The 
widow elects to tRke what she is entitled to under the settlemimt. She 
is bound to relinquish the annuity, but not the legacy of 1,000/. 

173. Acceptance of a benefit given by the Will 
constitutesaan (jlection by the legatee 
totakeundertheWill.ifhehasknow- , 

ledge of his right to elect, and of those constiiuteft an 

, ° ° ^ ^ election to take under 

, circumstances which would influence the Will. * 

the judgment of a reasotiablg man iq » • 

making an election, or if he* waives inquiry »into the 

circumstances. 

a 

IllustratioM, 

(a) A is the owner of an estate called Saltdnpnr Kbnri and has a 
life interest another estate called Saltdnpnr Bnznrg to whi6b, upon 
his death, his son B will be absolutely entitled. The Will of A gives 
the estate of Snlidnpnr Khurd to B, and the isWe of SQlt|opar Bnzarg 
to G. B, in igooraflce of his own right to the estate of Sultdnpar 
Bnzarg, lllows G to take possession of it, and enters into possession of 
the estate of Sultdopar Khurd. ^ has not confinned the bequest of Sol* 
tdnpur Buzorg ta G. ^ t 

(/>) B the eldest son of A is the possessor of*an esij^e called Sul- 
t&opur; A bequeaths Sultdnpoe to G, and to B the residue of A’s pro- 
perty. B, baying been^oformed by A’s executors that the residue will 
amount to 5,000 rapees, allows G to take possession of Soltanpnr. Ha 
afterwards discovers that the residue does not amount to more than 500 
rtq^es. « B hae not confirmed the bequest of the estate of Soltinpnr 
to C. * a • • 
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174. Such knowledge or waivqr of inquiry shall, in 
, the absence of evidence to the con* 

t>“y» presumed if ^the legatee 
by legatee tor two enjoyed for two jears^he bene- 

« fits provided for hiiii by the 'WiU 

without doing any act to express discent. 


175. Such knowledge or waiver of inquiiy may be , 

inferred^from any acjt of the legatee 

Goofi^otionof be- which renders it impossible to place 
qaeet by oet o£ lego- • , . , , . 

tee. the persons interested it) the subject-* 

matter of the bequest, in the same 

condition as if such act had not been done. ^ • 

I* 

JUiutfattoA. 

« 

A beqoeoihs to B sn estate to wbiob C is entitled, and to G a eoal 
mine. *G takes possession of tbe mine, sad exbansts it. Ha bss thereby* 
oonfirmed thobeq«e8t«of the estatf, to B! 

176* ' If the legatee shall not, within one year after 
When testator^s re- the deatli of the testator, signify to 

preBentatWesmayoaU ^ - 

upon legatee to elect, the testators representauves his in- 
tention to confirm or to dissent from the Will^ the 
represeifiatives shall, ifpon the expiration of that period, 
require him to make his election ; and if he does not 
Effect of non-com- -comply with such requisition within 
* reasonable* time rtfter he has re- 
bU. tioM. ‘ ceived it, he shall be deemed to have 

elected to confirm the Will.^ 


177. case of disability ^he*election shall be post- 

Postimement of poned until the disability ceases, or 
oleetiiin IB oaso cff vis* * 

aUiity. 4ntil the election shall be made by 

some competent authority. 
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Of Gifts in contemplation of JDeeUh. 

% 

178. ^man iftay difpose, by gift made in contem- 
plation of death, of any moveable Property transilr. 
property ^hichbe* could dispose of f““onfei»fa?tio“*tf 
by Will, , A gift is said to be made death. 

* in contemplation of death v/here a man who is ill 


and expects to die shortlj^ of his When a gig is «aid 
illness, delivers^ to another the. pu^Lu oMeato.”**"*’ 
possession oT any moveable prcTperty to keep as a 
gift in case the donor shall die of that illness. Such 
a gift may be resumed by the giver. Such gift^resumable. 
It does not take effect if he recovers from the illness 
during which it was made ; nor if he When it failc.* 
•survives the person toVhom it was made. ’ 

lUustraticmt* 


(а) A being ill) and in expectation of death, deliven to B, to be 
retained by him in eaee of A’s death — • 

A watch. 

A bond granted by C to A. 

A^auk Note. ^ 

A promissory note of the Government ^>f India endorsed in blank. 
4 Bill of Exchange endorsed in blank. 

Certain mortgage deeds. * 

AJfies of the illnesf during which he delivered these articles. 

B is entitled to — 

The wi\jtoh. 

The debt secured by Cl’s bond. 

The Bank Note* 

The promissory note of the Government of India. 

The Bill of Exchange. ^ 

The money aecnred !^y the. mortgage deed. 

(б) A being ill, and in expectation of death, delivers to B the key of 
tri|Dk, or the key of a warehouse in which goods of bnlk belonging to 

are deposited, with the intention of giving him^e cofttrol over tho 



oontenta of the tmak, or over the depoilted goods, and desires him to 
keep thi^m in case of A's death. A dies of the illness daring which he 
delivered these articles. B is entitled \o the trank and its oontenta, or 
to A*s goods o? b1]2k in thecwarehonse. ^ 

(r]^ A being ill and in expectation of de^th, pa& aside clkain artielea 
in jeparate parcels, and marks upon the parcels resp^otivelj the names 
of B and €. The parcels are not delivered dnn^ the life of A* A die^ 
of the illness daring which he set aside the parcels. B and C are not 
entitled to the contents of the parcels. • 


■ Part ?:XIX. ‘ 

« • 


Of Orant of Prohate and Letters of Administration. 

« 

179;. The executor or administrator, cas tHe case may 

be, of a deceased person, is his legal 

Charscter and pro- representative for all purposes, arid 
perty of execntor or , n i i i 

adminiatratorasanch. all the property of the deceased* 

• • • person i^ests*in him as such. 

1§0. When a Will has l^een proved and deposited 


in a Court of competent jurisdiction, 
situated beyond the limits of the 
Province, whether in the British 
dominions, or in a foreign country, 
and a properly authenticated copy of the Will is pro- 


Administration with 
copy annexed of an- 
* 1h*^i)ticated copy of 
Will proved abroad. 


duced, letters of administration may be granted with a 
copy of such copy annexed. 


181 Probate can be grantfed only to an executor 

Prob^efo begrant- appointed Iw the Will. * 
cd to executor ap- ^ 

pointed by tke Will. , * 

182/ The appointment may be express, or by ne* 

Appointxnmt ax- cessary implication, 
press or implied. ^ 

* lUuMtrationM, 

(c) A wills that 0 be his axaoator will aot ; Bji appoiifted tda- 

fvlev by inplidaiion.^ * ' « 
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(d) A gives a tegkoy Ao B and sWenl legieiM to other ^enona, 
amodg the rest to bia daugbter-in-laV, C, and a^de, ** bat abonld the 
withiu-named C be not liviog, 1 do constiti]||e and agjpoftit B mjr whole 
and sole exf^olrix.*' ^ C is appointed executrix bj implication. 

V • * 

(e) A appoints several peuions ezeoators of his Will and Codicils, 
and his nephew residuary legatee, and in another Codicil are these 

• words : — ** 1 appoint my nephew my residuary legatee to discharge all 
lawful demands against my Will and Codicils, signed of different dates.’* 
The nephew ii appointed an execulbr by implication. 


183. Probate csfnnot be granted to any person who 

is a, minor, or is of unsound mind, 

nor to a married woman without the Persons to whom 
. , , , , probate cannot be 

previous consent of her husband. granted. 


184. When several, executors are appointed, pro- 
bate may be granted to then\ all sf-* * of probate to 

, several executors si- 
multaneously or at dinerent times. multaueoosly or at dif- 

ferent times. 

Illustration, , 

» 

A is an evecntor of B’s Will by express^appointment, and 0 an execu- 
tor t)f it by implioatioo. Probate may be granted to A and C at the 
same time, or to A first and then to C, or to C first and then to A. 

a 

185. If a Codicil i| discovered after the grant of 

probate*, a separate probatie of that ^ ®!?”*** P'®***** 
Codicil may bp granted to the execu- ter grant of probate. « 
tor, if it in no way repeals the appointment, of execu- 
tors made hy th^ Will. If different executor^ are ap- 
pointed by the Codicil, the probate , Proc.aiir.whw ait-, 
of the Will must be revoked, and a aiipciiAed by the Ob- 
new probata granted of the Will and i 

the Codicil together. ^ 
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186. When probate has been gfranted to several ex- 
Aemalofiepresent- ecutors* and one of them dies, the 
ootor. • * ^tire representation of the testator 

accrues to the surviving executor or ececutoTS. 


187. No right as executor or legatee can be estab- 


No right as exeoator 
er legat^ oao be estab- 
lished, noless probate 
or letters of adminis- 
tration shall have been 
granted by a compe- 
tent Goart. 


Hshed in any Court of Justice, un- 
less a Ccmrtof competent jurisdiction 

within the Province shall have 

• 

granted probate of the* Will under 

which the right is claimed, or shall 

«< 

have granted letters qf administration 


under the one-hundred and eightieth Section. 


188. Probate sQf a Will M^ien granted establishes 

Probate tstablishes the Will from the death of the tes- 
tbe Will from testa- i . 

tor’s death, tator, anu renders valid all interrae- 

diate acts of the executor such. 


189. Letters of administration cannot be granted 
Persons to wbom let- to any person who is a minor or is 

t^TS of administration * , 

may not be gaanted. of unsound mfnd, i^r to a married 
woman without the previous consent of her husband. 


190. No righ| to any part of the property of a per- 


No ri^t to intes- 
tate's property can 
' be established! nnless 
adminisiratioB previ- 
oosly granted l)y a 
•ompetent Court. 


son who haa» died intestate, can be 
established ii\ aiiy*Court of Justice^ 
udless letters of administration have 
first been granted by a Court 
competent j urisdiction . , 
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191. Letters of ndtninistration entitle the adminis* 

trator to all rights belonging to the 

intestate as^eiFectually as if the afl- 

ministratidh had been granted at the eDtitle adzrvnis- 

1 « 1 intestate’s- 

moment after his death. rights. • 


192. Letters of administration do not render valid 

any intermediate acts of the admin- Acts of administrator 
, * a . . not yalidated bylet< 

istrator, tending to the diminution ters of administration 

or damage of the intestates estate. • 


19^. When a person appointed an executor has not 

renounced \he •fexecutorship, letters ^ 

of administration shall not be grant- Grant of adminis- 

. . tration where exdoo- 

ed to any other person until a citation torhasnotrenoauoed. 

has been issued, calling upon the 

executor to accept or renounBc.liis e^fecutbrsfiip; except 

that when one or more of several ex- 

• £xoeptioD. 

ecutors have proved a Will, the Court 

may, on the death of the survivor of those who have 

proved, grant letters of administration without citing 

those who have not proved. , • 


194. The renunciation may be made orjlly in the 
prj^ence of the Judge, or by a wri- 
ting signed by the person Renouncing, 

"^nd when m^^de shall preclftde him entorship. ^ 
from ever thereafter applying for 
probate of the Will appointing him executor., * 


195. If the executor renounce, %r fail to MCept the 

executorship within the time limited Prooedar. wheran- 
% • „ eontor NoonnoM ot 

for the acceptance or refusal therepf, fidla to«eciept within 
* tiiM United. 
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the Will ma^r be proved and lettfera of admioiatraiion, 
with acoRjr of, the Will annexed, inay be granted to 
the person who would be entitled to adintnistration in 
ca&e of intestacy. 


196. When the deceased has made a Will, but has 
not appointed an executor, or when* 

GranjofadministrA- he has appointed an 'executor who is 
tion to uniyersal or 

residuary legatee. * legally incapable or refuses to act, or 
hias died before the testator, or before 
he has proved the Will, or when the executor dies after 
having proved the W ill but before he Jias Administered 
all the estate of the deceased ; an universal or a resi- 
duary legatee may be admitted to prove the Will, and 
letters of administration with the Will annexed may be 
granted tb him* of the \fhole estate, or of so much 
thereoras may be unadministered. 


197. When a residuary legatee who has a beneficial 
, interest survives the testator, but 

Xt dies before the estate has been fully 

, administered, his representative has 
« the same right to a(^ministrau6n with 

the Will annexed, as such residuary legatee. • 


J.98. When there is no executor aftd no residuary 


Graaf of Administra- 
tion wban there is no 
aseeutor nor residhury 
legatee, niwepresent- 
adTe ofstteh Ugstee. 


legatee on representative of a resi- 
duary legatee, or he declines or is 
Incapable to act, ot cannot be found, 
the person or persons who wuuld^ be 
eetitled to the adminStrstion of the 
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estate of the decet^ed if he ha4 died intestates ox any 
other legatee having a beneficial interest, or a credftor, 
may be admitted to prove the Will, and letters of ad- 
ministration may be granted to him or them accord- 
ingly.. 

199. Letters of administration with the Will an- 
nexed shall not be granted to any 
legatee other than an unive^jsal or a “f 

residuary legatee, until a citation has 
been issued and *published in the * niversal ot residaaxy. 
manner hereinafter mentioned, calling 
on the next^of kin to accept or refuse letters of ad- 
ministration. * 

f 

^0. When the deceased has died intestate, those 
who are connected with^him either 

by marriage or by consanguinity, are.* neoUoMV.iwriw 

entitled to obtain letters of adminis- or coneanguiiiify ar« 

• ^ entitled to edmiiue- 

tration of his estate and effects^in the tration. 

order and according to the rules here- 

inafte); stated. 

201. if the deceased has left a widowy adininisti|[ar 
tion shall be granted to the widow * 
unless the Court •shall *see cause to 
exclude lier, either on the ground of 
oome personal disqualification; or be- 
cause she has no interest ifl the estate of the deco^l^ji* 

» ' 

lUtutraHons, 

(a), lai^.widow Inpatio, or 

bar^id mamaga aattlement of all interef t in bar haaband’a as- 

tata; tbara is aao^ for axcloding bar from tha admlnisfenjj^. 
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(fr) The widow has married again sinee the decease of her huebind ; 
this is not good oanse for her exclusion* ^ 


802. If the judge think proper he'^may associate any 

•^Persons associated person or persons with the widow iji 
with widow in admin~ 

istration. the administratioiS, who would be en- 

titled solely to the administration if therQ were no 
widow. 


803. If there be no widow, or if the Court see cause 

to exclude the widow, it shall com- 

Grant of administra- mit the administration to the p'erson 
tion where no widow, , I* . n 

or widow excladed. or persons who would be benelicially 

^ entitled to the estate according to 

the rules foi the distribution of an intestate’s estate ; 

provided that when the mother of 

Proriso * ^ ^ ^ 

\ the deceased shall be one of the class 

of persons so entitled, she. shall be solely entitled to 

administration. 

204'. ^Those who stand in equal degree of kindred 
Deceased’s kiodred to t!he deceased, Are equally entitled 

ofoqoal degree, equal- i . . 

ij entitled to admiuis- to administration . 

tration. 

205, The htishand, suryiviiig his wife, has the same 

Righteof widower to light of a<hiiinistration*of her estate 
administration of i 1 i • .. . 

wife’ftiestate. « as the Widow has in* respect of the 

estate of her husband. c 


806i 'When there is no person connected with the 

by marriage (ff consangrSi- 
tiw to • wimwr. who is entitled to letters of ad'S^ 
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ministration, and willing to act, they may be granted to 
a creditor. 

SOT. Where the deceased has leTt property in British 
India, letters of administration must 
be granted according to the fore- 
going rules, although 'he may have 
.been a domidiled inhabitant of a 
country in which the law relating to 
testate and intestate succession differs from thewlaw of 
British India. , * 


Where deceased 
left property io British 
lodia, administration ^ 
mast be granted ao- 
oordiog to the fore- 
going rales. 


, Part XXX. 

* * Of Limited Orant^^ , 

(a). Grants limited in Duration^ 

^8. When the Will has been lost or mislaid since 
the testator’s death, or has been des- 
troyedby wrong or acciddnt, and' " 

not by any act of the testator, and a • 

copy or draft of the Will has been preserved, probate 
may be granted of such copy or draft, limited until the 
origipal or a properly authenticated copy of it be pro-* 
duced. ^ ^ 

^09. When the Will has been lost or destroyed and 

no copy has been made nor the draft* Probate of oontenta 
, , * * , , tw destroyed 

praerved, probAe maybe granted of Will. 

its contents, if they can be established by evidence. 

210. ‘When the Will is in the possession of a person 

residing out oLthe Province in which 

. . • Probate of* copy 

application for probate is made, who where osiguud eziste. 

has refused or neglected to deliver ** 

it up, but a copy ‘has been ^transmitted to the 
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SIS 

•executor, and it is necessary for the interests of the 
estate that probate should be granted without waiting 
for the arriv^ ®f the original, probate may be gran- 
ted^ of the copy so transmitted, limited unt^l the Will 
an authenticated copy of it* he* produced. 


211. Where no Will of the deceased is folthcoming, _ 
but there is reason ,to believe that 
there is a Will in existence, letters 
* of administration -may be granted, 
limited until the Will, or an authenticated copy of it, 
be produced. 


• (b.) Orants for the use and benefit of others 
having right. 

r 

4 

212-* When any executor is absent from the pro- 
vince ip which application is made, 

Admimstration with and there is no executor within the 
the Will annexed, to . 

attorney of an absent Province Willing to act, letters of 
executor. , adipinistration, with the Will an- 

nexed, may be granted to the Attor- 
ney of the absent ’executor, for^the use and benefit of 
his principal, limited until he shall (Obtain probate^ or 
letters of administration granted to himself. 

• • 

^3. Wheu^y person, to whom, if^present, letters 
AamiiHstiitionwith administration with the WiUan- 

^ra^oTu^abBenl might be .granted, is absent 

pewon, wjio, if pre- ftom the Province, letters of admin- 

»«nt,w(mldbeeotitUd . . , , 

lo sdniowier. istration with the Will annexed qiay 

TO granted to Hs Attorney, limited as ah^ve mentionf^ 
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214. When a poirson entitled to administration in 
case of intestacy is absent from the 
Province, and no person equally en- 
titled is filing fb act, letters of ad- 
ministration n^y be granted to the intestacy^ 

Attorney of the labsont person, li- 
mited as before mentioned. 


A^aiinistratitfn to 
attbrney of absent 
person entitled to ad« 
minister in cade^^ 


215. Wlien a^minor \s sole executor or sole residii-^ 

ary legatee, letters ®f administration, 

; ^ , Administration dci- 

with the Will annexed, may be ring minority, 
granted to*the legal guardian of such ^ 

minor or to such other person as the Court shall think 
fit until the minor shall have completed the age of 
eighteen years, at which period and not before probate 
of the Will shall be granted to him» • 


216. When there are two or more minor executors 
and no executor who has attained • 

majority, or two or more residuary 
legatees «nid»no residuary legatee who 
has' attained majority, the grant shall jority. 
be limited untU one* of them shall * 

htfve completed the age of eighteen years. 


217. If a sole executor or a sole universal or Resid- 
uary legatee, or a persoi^who would Admiritetraiion for 
1,1 .,111 o 1 nenefit of 

be solely entitled to the estate of the lanaUc ju 9 /utbent. 

intestate according to the rule f8r the distribution of 

intestates’ estates, be a lunatic, letters of administration, 
• # . 

with or without the Will annexed, as the «asp may be 
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shall be granted to the person to whom the care of his 
estate has been committed by competent authority, or 
if there be he, such person, to such ether person as- the 
Coijrt may think fit to appoint, for the use and benefit 
the lunatic until he shall become of sound mind. 

^ C 

218. Pending any suit touching the validity of the 

. . ... ,. Will of a deceased person, or for ob- 

dente lite. taining f#r revoking &ny probate or 

fluy grant of letters of administration, 
' the Court may appoint an administ;rator of the estate of 
such deceased person, who shall have all the rights and 
powers of a general administrator, other^ than the Kght 
of distributing such estate, and every such administra- 
tor* shall be subject to the immediate control of the 
Court ^nd shall act under its direction. 

• • 

* * (c). For Special Purposes. 

219. If an executor be appointed for any limited 

purpose specified in the Wilh the 

Probate fimited to probate shall be limited to that pur- 
parpofte specified in * , i . 

ihe Will. pose, and if he should appoint an 

^ Attorney to ^take administration 

on his behalf, the letters of administration with tjje 
Will annexed shall accordingly, be limited. 


220. If an executor appointed gener^ly give an au- 


Admindtration with 
the Will annaaed 
limited to a partieiilu 
pnipoae. , 


thority to sn Attorney to prove a 
Will on his behalfpand the authority 
is limited to a particular purpose, 


the letters of administration with the Will ai^nex^d 
^hall be limited ^ccordiDgly. 



221 . Where a person dies, leaving property of 'nrhich 
he was the sole or surviving trustee, 
or in which he had no beneficial 
interest on.1iis own account, and 
leaves no general representative, or 
one who is unable or unwilling to act as such, letters of 
administration, limited to such property, may be 
•Ranted to the person beneficially interested in the pro- 
perty, or to some other pers^in on his behalf. 


222 . When it is necessary that the representative 
of a person deceased be made a party 
to a pending sfiit, and the executor 
or person entitled to administration 
is unable or unwilling to act, letters of administration 
may be granted to the nominee of a party in such suit, 
limited for the purpose of representing the deceased in 
the said suit, or in any other cause or suit which may 
be commenced in the same op in any other Court be- 
tween the parties, or any other parties, touching the 
matters at issue in the said cause or suit, and until a * 
final decree shall be made thereio,and carried ill to com- 
plete e^c^uSTon. 


. - ^ 23 . • If at the expiration of twelve months from the 
date of ai)y probate or letlter^ of ad- 
ministration, the executor er adminis- 

trator to whoA the same has been ^ becoming a parjj 

to a emt to be brotigbl 

granted is absent from the Province ageiimfcadibleiBtnitor. 
within which the* Coyrt that has 
granted the probate or letters of administration is 
situate it shall be lawful for such Court to grant to 
W person wtiom it may think fit, liters oi* adminis- 
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tration limited to the purpose of becoming and being 
made a party to a suit to be brought against the exe- 
cutor or a*dtuinistrator, and carrying the decree which 
mg.y be made therein into effect. 


224. In any case in which it may appear necessary 

for preserving the property of a de- 

person, the Court within’ 

Bud preRervation of whose district any ‘of the property 
deceased’s property. ^ ^ x jt ./ 

- , is situate, may grant to any person 
whom such Court may think fit, Jetters of administra- 
tion limited to the collection and preservation of the 
property of the deceased, and giving discharges for 
debts due to his estate, subject to the directions of the 
Court. 


225. ^ 'W’hen a ^ersoiv lias died intestate, or leaving 
' a Will of which there is no executor 

willing and competent to act, or 
othertban^eonewho t^e executor shall, at the 

• cnmatances would be time of the death of such person, 
entitled to edminis- , • . , /> i -n • i 

tration. be.resident out of the rrovince, and 

it shall appear to the^^duvt tp be 
necessary or convenient to appoint some person to ad- 
minister the estate, or any part thereof, other than Ae 
person who under ordinary circumstances woulxl be en- 
titled to a grant of administration, it shall be lawful for 
the Judge, in his discretion, having regard to consan- 
guinity, amount of interest, the safety of the estate, 
and pjofiability that it will be properly administered, 
to appoint such per|on as he shall fhink fit to be ad- 
ministrator, and in every such case letters of adminis- 
tration may be limited or not as the Juc^e shall 4hink 
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OranU with Micception. 

226. Whenever the nature of the case requires that 


an exception mades probate of a 
Will, or k titers bf administration 
with 'the Will , annexed, shall be 
granted, subject to such exception. 


Probate or Admi- 
nistration with ihe , 
Will annexed, subjec* 
to exception. 


* 227. Whenever the nature of the case requires that 
an exception be made, letters of ad* 
ministration shall be granted, sub- 
ject to such exception. 

(e) Orants of the ResU 

22^. Wheneyer a grant, with exception, of probate 
or letters ot administration, with or * 

without the Will annexed, has been 
made, the person entitled to probate 
or administration of the remainder pf the .deceased's 
estate may take a grant of ptobatd or letterj pf ad- 
ministration, as the case may be, of the rest of the de- 
ceased’s estate. ^ 


(/) Grants of effects unadministered. 

229! If the executor to whom probate l^s been 
granted bgVQ^died leaving a part ^ of 
the fesi^r^ estate unadministered, 
a new representjitive nnay be ap- * 

j)ointed for the purpose of administering such part of 
the estate. * 

230. In granting letters of administration an 
estate not fully administered, the , ^ 

Court shall b© guided bj the same oftt^stTatadnSS^ 
rules as apply to original grants, and 
shall grant letters of ailministratiofl 
to those persons only to whom otiginal grants might 
h^ve been matle. , , 
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231. When a limited grant has expired by effluxion 
of time^ or tlie happening of the 
pvent or ccmtingency on which it was 


Admittistratioti 
when a ^raat 

has expired, and there 
some part of 
^the estate nnadminis- 
^red. 


limited, anu there is some part 


of the deceased’s estate unadminis- 
tered, letters of administration sl/all 
be granted to those persons to wiiom original grants 
might have been made* 




What errors may be 
reotified by the Geiirt* 


Prooednre where Co- 
dicil discoyered after 
grant of administra- 
tion with WiU an- 
nexed. 


( 9 ) AUer^ion in Orafits. 

Errors in names and descriptions, or in setting 
forth the time and place of the de- 
ceased's death, or the purpose in a 
limited grant, may be rectified by 
tlje Court, and the grant of probate or letters of ad- 
ministration may be altered and amended accordingly. 

@33. If, after .the grant of letters of administration 
t ‘ with* the Will annexed a Codicil be 

discovered, it may be added to the 
grant bn due proof and identification, 
and the grant altered and amended 
, accordingly. 

•r % 

V'. > 

(Ji)- Revocation of Orants. * 

« 1 ^ 

234. The grant of probate or letters of adpiinis^a- 
l^yooaiion or an- may Ve revoked or annulled for 

oiiliiioDt lOf jnstoftiiBd ^ ^ 

of gnmt of probate or just cause. * 

Adminlstratioii. ^ 

Ea:planationi^3\}St cause is, 1 st, tBat the proceed- 

ings to obtain the grant were defec- 

“ Jostoanse.” tive in suhstandb ; 2 nd, that the 

^ grant was obtained fraudulently by 

makilig a false suggestion, or by concealing fi;pm«the 

Court somethijjjg material to the case ; 3rd, that ijge 
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grant was obtained^ by means of an untrue allegation 
of a fact essential in point of law to justify the grant, 
"though such allegation was made in ignqrahce or inad- 
vertently 1 % 4th, that the grant has become useless,^ and 
inoperative through cil^cumstances. / 


Illustrations. 


(ff) The Coart by which the grant was madie had no jarisdiolion. 

(/>) The grant was maie withont citing parties who onght to hare 
been ^cited. 

(cj The Will of which probate was obtained was forged«r revoked. 

(d) A obtained letters of administration to the estate of B, ai his 
widow, bat it has since transpired that she was never married to him. 


(e) A has taken administration *p the eatate^of B, as, if he had died 
intestate, bat a Will has sinoe been disjovereik , 


(/) Sinoe probate was granted/ a later will has been discovered. 


I ' Revocation 

(ff) Since probate waa granted, a Codicil has been discovered, which of M<^uut ^ati 
revokes or adds to the appointment of ezecntora under the Will. 

(?i) The person to whom probate was or letters of administration ^ 

were gr^j^Md^l'ts Bubseqaently become of nnsound mind. , 


Part XXXL 


0/ the *PraQiice in granting ani revoMng Prohates 
and Letters df Administration. 

235, The District Judge shall have juris^tion iu 

granting and revoking* probates a^d JansdioUonofDia. 
’ ® ^ 11 trict Judge in grant, 

etters of administration in all cases ing andveveking pio- 
0.1 1. T\* i. • i. lettem of 

vitnifl his District. administration. 
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236. 


[Aut- 


District 

powers as to the g] 
iop; of probate aud ad- 
^aiutstration. 


The District Judge shall, have the like powers 
and authority in relation to the 
granting of| probate ^nd letters of 
administration^ and all ndRatters con* 


nected therewitfi, as aye by law vested 
in him in relation to any Civil suit* or proceeding de- 
pending in his Court. 


237^. The District Jud^ may order any person to 
.produce and bring into Court any 
order any person to P^per or writing being or purporting 
papers* to be testamentary, which may be 

shown to be in th^ possession or 
under the control of such person ; and if it be not shown 
tbkt any such paper or writing is in the possession or 
unden the control of such person, but there is reason 
to believe that he^Jias the knowledge of any such paper 
or writing, the Court may direct such person to attend 
for the purpose of being exafmined respecting the same, 
and such person shall be Abound to answer such ques- 
^tions as may be put to him by the Court, and, if so 
ordered, ^to produce and bring in such paper or writing, 
and shall be subject t<5 the like punishment jgpder the 
Indian Penal Code in case of default in not')itlfending 
or in not«answering such questions, oj not bringing in 
such paper or writing as he would have been, subject^ 
to in cfise he had been a ^arty to a suit, and had made 
such default, and the costs o/ the proceeding shall be 
in the discretioi^ of the Judge. • 


S38. The proceedings of the Co^irt of the District 

ProftcedingiofDii- Judge in relation to the granting of 
irtet Jndge*a<ioun in ” .... 

r«]Attontoprobat«and probate and letters of admini^raUon 

admioistrsUoii. except as hereinafter othas; 
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wise provided^ be regulated so far as the circumstances 
of the case will adfmit, by the Code of Civil * Pro- 
cedure. 

239. Until probate be granted of the Will of^n 
deceased.persdn» or an administrator 

of his estate be constituCed, the Dis- tril^JudKris * 

‘trict J udge within whose jurisdiction protection 

any part of the=j property of the de- 
ceased person is situate, is authorized and required to 
interfere for the -protection of such property, at the, 
instance of any person claiming to^be interested therein, 
and dn all other cases where the Judge considers that 
the property incurs any risk of loss or damage,; and for 
that purpose, if he shall see fit, to appoint an officer to 
take and keep possession of the property. 

240. Probate of the Will or letters of administration 
to the estate of a deceased person 

may be granted by the District Judge ^ Probateor admiuis- 

under the seal of his Court, if it shall by District Judge 
'/'ll • when testator or in^ 

appear by a petition verified as herein testate at hia death 

after motioned of the person apply- 
ing fqife^lpSte.same that the testator or jurisdiction, 

intestate, as the case may be, at the 
time of his dec&se, had a fixed place of abode, or any 
'property, moveable or ^immoveable, within the juris- 
diction of this Judge. * 

241. When the application is made to the^udge of 
a District in whicji the deceased had 

no fixed abode at th*e time of iis j, j“S 

death, it shall be in the , discretion of pi»trict in which 

(I ' ^ • tbo deceased had na 

the Judge tJ refuse the application, fixed abode. 
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if in his judgment it could be disposed of more justly 
or conveniently in another District, or where the appli- 
cation is for*letters of administj^atiop, to grant them 
absolutely or limited to the property wit^ifiv his own 
jiiQsdiction. 


« 242. Probate or le iters oi aaminisiraiion snau nave 

effect over all the property and es- ‘ 

Conolnsiveness of tate, moveable or immoveable, of the 
probate or letters of •• i « • 

administrAtion. deceased, throughout the Province 

« fti which the same* is granted, and 

shall be conclusive as io the rcpreseAtative title against 
all debtors of the deceased, and all persons holding pro- 
perty whivh belongs to him, and shall affoVd full indem- 
nity^ to all debtors paying their debts, and all persons 
delivering up such property to the person to whom such 
probate or letters of administration shall have been 
granted. * ^ * 


ConolnRiveness of 
S^plioation for pro- 
bate or administration 
if properly trade and 
verified. 


243. The application foi; probate or letters of ad- 
ministration, if made and verified in 
the manner hereinafter mentioned, 
shall be conclusive for the purpofie of 
authorizing the grant of^probate or 
administration, and no sif^JSgrant 
shall be i impeached, ’by reason tha^ the testator or intes- 
tate had no fixed place of abode, or no property within 
the District at the time of his death, unless by a pro- 
ceeding, to revoke the gruiit^if obtained by a fratid upon 
the Court. 




244. Application for probate shall^be made by a pe- 

* tidon distinctly written in English 

Petition for probate. language in ordinary use 

in proceedinjgs before the Court in which* the applica- 
tion is made, wfth ikh© Will annexed, and stating the 



prXctice. 


) 

109 

time of the testator’s^ death, that the writing annexed 
is his last Will and testament, that it was duly executed, 
and that the petitioner is|the execuJ:or »therdin named ; 
and in addition to these particulars, when the application 
is to the District Judge, "^the petition shall further state 
that the deceased at the time of liis death had his fixed 
place of abode, or had some property, moveable or im- 
moveable, situate within the jurisdiction of the Judge. 

• 

* 

245. Incases .wherein the Will » is written in any 

language other than English or tliatn 

that in ordinary use in proceedings 1“ caseB trans- 
1 , , lation of Will to beau- 

before the Court, there shall be a nexed to the petition. 

translation thereof annexed to the 
petition by a translator of the Court, if the langufige 1be 
one for which a translator is appointed ; or if thtJ W ill 
be in any other language, thdn by anpr^persom competent 
to translate the same, in which 'case such trar/slation 
shall be verified by that person in the 
following manner:— "I (A^B), do byTny' 

declare that I read and perfectly P^son other than the, 
understand the language and charac- * 

ter of tl^original, and that the above is a true and ac- 
curate tnipslation thereof.” 


• 246. Applications for leUers of administration shall 
be made by petition distinctly writ- • 

ten as aforesaid, and stating the time 
and place of the deceased^ death, the 
family or other relatives of the deceased, and their res- 
pective residences, the right in ^hich the petitioner 
claims, that the deceased left,some property within the 
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\ 


V 


jurisdiction of the District Judge to whom the applica* 
tion is made, and the amount of assets which are likely 
to come to tlje pptitipner’s hands. 

• . I ' f # 

2^17. The petition for probate or letters# of admin- 
istration shall in all ^cases be 'sub- 
or letters of adminis- Scribed by the petitioner and his 
and'vermed!** pleader, if any, and shall be verified 

by the petitioner in the following* 
manner or to the like effectt— * 


o 


• I (ri 5), the petitioner in the above petition, de- 
clare that what is stated therein is true to the best of 
my information nnd belief.'* 

« 

248. Where the application is for probate, the pe- 
tition shall also be verified by at 

tioI*f^probatorby 1®“* witnesses to the 

oBe^thewitiiM8..to procurable), in the man- 

• ner or to the effect following 


“ I (0 /)), one of the witnesses to the last Will and 
testament of the testator mentioned in the above peti- 
tion declare that I wa^, present and saw the said tes- 
tator aflSx his signature (or mark) thereto case 

may be), (or that the said testator acknowledged the 
4 writing annexed to the above petition to be his last 

Will and testament in my presepce*^). 

% » * 

t 

• ^ ^ • 

t 249. If any petition or declaration which is hereby 
• * • 

required to be verified shall contain 

Pnpiflbment for any averment which the person 
xnAkiiigfalfie Averment • , . 

in petition or declar- miiking the verification knows or be- 

^ lieves to be false, such person shall 

be Subject to punishment according to the |)rovisions 
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the law for the time {)eing in force for the punishinent 
of giving or fabricating false evidence. 

I * 1 • * 4'’'‘ 

250, In all cates it ^all be lawful for tbe District 

'* 

Judge if he shall think proper, to 
* . .1 * .... . District Judge may 

examine the petiJ:ioner in person, examine peiitiouer in 

upon oath or solemn affirmation, and P«Mon and require far- ^ 
u ^ ^ ^ ’ ther eTidenoef and is- 

also to require further evidence of the suecitations toinspeot 

due execution 'of the WilJ, or the proceedings, 
right of the petitioner to the letters of administration, 
as the case may be, and to issue cjtations calling upon * 
all persons claiming \o have any iiUerest in t he estate of| 
the deceased to come and see the proceedings before the 
grant of probate or letters of administration. • The ci- 
tation shall be fixed up in some con- » 

. - - ^ , Publication of oita- 

spicuous part of the Court-house, tion. 

and also in the office of the pdlector 
of the District, and otherwise publisfied or made knovm 
in such manner as the Judge issuing the same may 
direct. » 


25JL. Caveats against the grant of probate or pdmin^ 

istration. may be lodged with the Dis- » 

trict J adse*; and immediately on a Caveat against grant 

' ✓ 1 . , 1 of probate or ndmin- 

caveat baing entered with the Dis-* istration. 

trict Judge, a fiopy thereof shall be * 

"^^iven.fo any other Judge to whom it may appear to the 

* District Judge expedient to»transmit the same. 


2SS. The caveat shall be to the followingt«fiect : — 
Let nothing be doqe in the matter of the estate 

of A B, late of , deceased, Form of caveat 

* • 

vjio^ied OB the day of at without 

ootice to C D, of " , . 
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253. No proceeding shall he taken on a petition for 
probate or letters of administration 

'T ttl »fter a cavebt ag>inst the grant there- 
taken on the peiiaon been enteitd wfth the Judge 

the caveator. to whom tBe Application has ' been 

made, until afte{ such notice to tUe 
person by whom the same has been entered as the Court 
shall think reasonable. 


I 254. When it shall appear to the Judge that probate 

Grant of probate to of a Will should be granted, he will 
be under seal of the i n i • 

Court grant the same under the seal of his 

Court in manner following : * 

. I, Judge of the District of 

hereby make known that on the 

Form bffiuoh grant. , « . , 

day of ^ m the year 

the last. Will o/’* • late of , a copy 

whereof is hereunto annexed, was proved and registered 
before me, and that administration of the property and 
credits of the said deceased, and in any way concerning 
*his Will, was granted to the ext cu tor 

in the sa*id Will named, he having undertaken to admin- 
ister the same, and to make a true inventory^^ifir the «said 
property |ind credits, and to exhibit the samS^ at or be- 
fore the expiration of a year next ensuing, and also ^ 
render a true account thereof.’,’ 

255. And \therever it shall appear to the District 
4 r Judge that letters of administration 

Grant of latten of to the estate of »*person deceased, 

administration to bo » ' 

nadir iMl of 0«ut. with or without a copy of the ill 

annexed, should be granted, he will 
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grant the same undef the seal of his Coutt in manner 
followin g : 

I, • Judge o# th«? District 

of » ® ^ , hereby 

make known tjiat on* th*e day of 

* Icitters of administration (with or with- 

out the Will annexed, as the case may he') of the pro- 
* perty and credits of , late of , 

deceased, were granted to » , the father 

(or as the case may he) of the deceased, he having un- 
dertaken to administer the same^ and to make a true 
inventory of the same property and credits, and to ex- 
hibit *the same ^n this Court at or before the expiration 
of one year next ensuing, and also to render a true ac- 
count thereof.” * 


Administration Bond. 


256. Every person to whom any grant of adminis- 
tration shall be committed shall give^ 
a bond to the Judge of the District 
Court to enure for the benefit of the Judge for the 
time being, with one or more surety or sureties, en- 
gaging for the due collection, getting in, and adminis->« 
terin^the estate of the deceased, which bond sl^ll be in 
such form^as Xhe Judge shall fronl time to time by any 
gencYai or special order direct. 


237. The Court may, on application mad^ by peti- 
tion and* on being satisfied that the 

* „ _ • ^ , Assijynmsnt of ad- 

engagemept oi any such bond has ministration-bond. 

not been kept, and upon such terms * 

as to security, eft* providing that the money received be 
paid into Court, or otherwse as the Court may think 
fit, assign the same^o sopae person, his executors or ad- 
ministrators, who shall thereupon be entitled to sue on ’ 
the^aid bond in his own name, as if the same had»been 
originally given to him instead of^o the Judge; of the 
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Cour,t, and aball be entitled to recover tbereon as trustee 
for all persons interested, the full amount recoverable 
in respect d£ any breach theieaf. , 

\ • 

258. No probate of a Will s]jall be granted nntil 
after the expiration ^:)f seven cleur 
praute/un<S°Ifter 8^ no IctWs of administra- 

of adlnfnisS-ation^ur granted until after the 

til after fourteen daya expiration of fourteen clear days 

from the testator's or^ /.i* 

intestati's death. from the day of the testator s or in- 

* testate's death. «. 


259. Every District Judge shall file and preserve all 
original Wills of wbiclF probate or 
letters of administration with the 
Will annexed may be granted by 
them among the records of their 
respective Courts until some public 
registigr*for Wills is estjiblished ; and the Local Govern- 
ment shall make regulations*for the preservation and in- 
pec tion of the Wills so filed as aforesaid. 


Filing 6f original 
Wills of which probate 
or^letters of adminis- 
tration with Will an- 
iK'xed, • have been 
granted. 


260. After any grant of probate or letters c)f ad- 
ministration no other than the per- 
son to whom the same:-4hall Jiave 
been granted|>hall have pcjfrer to sue 
or prosecute any suit, or otherwise 
act as repri^sentative of the JeceaseefT^ 
throughout tlie Province In wh ch the same may have 
been granted, until such prolate or letters of adminis- 
tration shall have been recalled or revoked. 


Grantee of probate 
or letters of adminis- 
tration shall akme 
have power^AO 8ue,&o, 
nntil the same shall 
haye been revoked. 


261. In any cas# before the* District Judge in which 
there is contention, the proceedings 
shall take, as ne^irly may ^)e,*the 


« Procedure in oon^ 
teutiooE c^seS* 
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form of a regular suit| according to the provisions of 
the Code of Civil Procedure, in which the petitioner 
for probate or lettei« of ^dministradoh,*aSf flie case may 
be, shall be? the plaintifi^'^ and the person who may have 
appeared as afpresaiJ to oppose the grant sh^l be the 
defendant! * 


262. Where any probate is or letters of adminis- ‘ 

taation are revoked, alL pjlyments 

Iona ^de made to any executor or . t 

administrator under such probate or i>efbre probate or let- 
... ‘ ^ ^ tera of administration 

administration before the revocation revoked. 


thereof sliaJl, notwithstanding such 

revocation, be a legal discharge to the person making 

the same ; and the executor or ad- * 

ministrator who shall have acted eutorMadmtafetotOT 
under any such revoked probate or ^ kimaelf lor 

administration may retain and feim-’ • » 

burse himself in respect of toy payments made by him, 
which the person to whom probate or letters of ad- 
ministration shall be afterwards ^granted might have , 
lawfully made. , 


263f Every order made by a district Judge by 

virtue of the pcwvers * hereby con- 

, forred upon him, shall be subject to 

{appeal to the High Court* un4er the ««der powers 

^ . . . conferred by tbia Act. 

rules contained in the Code of Civil 

Procedure applicable to appeals. 


264. The High Couift shall havfe concurrent juris- 
diction with the District Judge in • 

the^'exftrcise ci#all the powers hereby 
conferred upon the District Judge'^ | * 
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Part XXXIJ. 

Of Executors of their, own Wrong. 

265. A* {>f}rsK)n who intenheddles with the estate 
of the deceksed, hr ^oei any other 

^Executor of hiaown 

executor, while there is ifo rightful 


executor or administrator in existence, thereby makes 
himself an executor of his own wrong. 


Exceptions. First. — Intermeddling with the goods 
of the deceased for the purpose of preserving them, or 
providing for his funeral or for the immediate ^leces- 
sities o^his family or property, does not make an exe- 
cutor of his own wrong. 

Second. — Dealing in the ordinary course of business 
with goods of the deceased received from another, does 

not make hn executor of liis owr. wrong. 

« * 

* 

Ilhutrationa. 

(а) A TI8P8 or gives ftw%y or sells some of the goods of the deceased » 
or takes them to satisfy his own debt or legacy, or receives pafiaeut of 
the debts the deceased. He is an executor of his own wrong. 

(б) A having been appointed agent by the deceased, in his lifetime 

to collect his debts and sell his goods, continues to do 'so aftAr Le has 
become aiare of his death. He is an axeeuto^ of his 'own wrong in 
respect of acts done after he has become aware of the death of the de- 
ceased, ^ ^ 

(c) A sues as executor of the deceased, not being sneb* He is Ch 
cxeoutbr of bis own wrong. 


266. When a person has«o acted as to become an 
executor of his •own wrong, he is 
answerable to the rightful executor 
or administrator, or to any {^reditoi 
W legatee of the deceased, to the exteiA of the assets 
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which may have copae^ to his hands, after dedujcting 
payments made to the rightful executor or adminis^ 
trator, and payments made in a due csufse’of adminis- 
tration. n * ’ * ^ 

. Part XXXIII. 

Of thb Powers nof Executor or Administrator* 

267. An executor or administrator has the same"^ 

‘ power to sue in respect of all causes 

of action that Survive the deceased, respect of ci^ases 
. ofactionsanaTingthe 

and to distrain for all rents due to deceased, and rents 

him at the time of his death, as the death! * 

deceased had when living. 

* 

268. ^11 demands whatsoever and all rights to pro- 
secute or defend any action or special 

proceeding, existing in favour of or 

against a person at the time of his afjwnst tieceased, 

° ^ . , . survive to and against 

decease, survive to and against hig his e:secator or ad- 

executors or administrators ; except • • 

causes of action for defaiAation, assault as defined in 

the Indian Penal Code, or other personal injuries not 

causing the death of the party; • and except also cases 

■where, after the death of the party, the relief sought 

could not be enjoyed, or graniSng it would be nuga- 

toryf 

^ • Illustrations. % 

(а) A collision takes places on a railway in consequence of some 
neglec^r default of the ofEoials, and a passenger is severely hurt, but 

*not so as to cause death. He afterwards dies without having brought 
any action. The cause of aotiooidoes not sunriye. * 

(б) A sues for divorce. A dies. The cause of action does not sur- 
vive to his representative. 

269. An executor or administrator has power to 

dispose of the property of the dfe- • 

ceased, either whoUy or in part, in 

rach'maimel as he may think fit, f !* !? ***? 
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US 

• IllMrathns, c 

(a) The deoeased has made a apeoific beqneat of part of bis property. 
The executor, bq^. haTjog agaented to the bequest, aells the aobject of it. 
The Bale ia xalid. ^ i ‘ ^ * t 

(ft) The execotor, in the exercise of hn discretion, mortgages a part 
of the immoveable estate of the deceased. The mortgage is valid. # 

« 

270. If an executor or administrator purchases, 

either directly or indirectly, any 
Pnrcbase byexecn- part of the property ef the deceased, 

tor or administrator of i * -n \ 

deceased^ property. the sale is Voidable at the instance of 

• any other person interested in the 

property sold. 

« 

271. When there are several executors dr adminis- 

trators, the powers of all may, in 
absence of any direction to the 
by OTIC * contrary, be exercised by any one of 

. |hem who has proved the Will or 
taken cgit administration.* 

Iliustrationg, 

(a) One of the several executon; has power to release a debt dae to 
the deceased. 

* (b) One has power to sorrendar a lease. « 

(c) One has power to sell yie property of the deceased, iftoveable or 
immoveable. 

^ ' 

(d) One has power to^aasent to a legacy. 

(e) One has power to endorse a promissory nole payable to the de- 
ceased. • 

• ** 

(fj The Will appoints A, B, C sad D to be exectitor8| and directs that^ 
two of tUhm shall be a quorom. No a^ can he done by a single exe- 

ontor. ^ f 

« * 

272. Upon the death of one or more of several exe- 

ci^tors or administrators, all the 

im^aSSTof powers of the office become vested 
w ad< jn the Survivors or survivor. » • 
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273. The ^dipinUtr^tor of effecte unadministered 
has, with respect to such eiFects, the 

.1 • • 1 i. PasirerB of adminiB- 

same powers as the^origmal executor 4 ,^*^ if effects unad- 
or adminis^fkior. » } ministered. 


S74. An administrator during minority has all 

powers of "an ordinary administrator. Powers of adminis- 
trator daring minority 


275. When probate or letters^ of administration 

have been granted* to a married Powers of married 

execntrix or adminis- 

wom^n, she has all the powers of an tratrix. 
ordinary executor or administrator. 

Part XXXIV. 

Of the Duties of an Exi^eutor or^ Administrator. 

*^1 » 

j 

I 

276. It is the duty of ,an executor to perform the 
funeral of the deceased in a^manner 

suitable to his condition, if he has deceased’s 

left property sufficient for the purpose. 

! e 

^77. An executor or administrator shall, within six 
months from tliesgranf of probate or ^ 

letters ^of administration, exhibit in counr”^'^ 

«the Court by which the sa^3e may 
have been granted an inirentory containing a ftfll and 
true estimate *of all the property in possession, and all 
tljie credits, and also all the debts owing by any person 
or parsons to whish tl^ executor or administrator is en- 
titled in that character, and shall in like manner, within 
from the date aforesaid, exhibit an account of 
the estate, showing the assets t^at may have jeome to 
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his and the manner in which they have been 

applied or disposed of. 


278. The executor or adivinistratorf lljall collect, 


Duty of executor 
or administrator as to 
•"X^'r'perty of, and debts 
owing to the deceased. 


with reasonable diligence, the 'pro- 
perty of the deceased and the detfcs 
that were due to him at the time of 
his death. 


279* Funeral expenses to a reasonable amount, ac- 
, •cording to the degree and quality 

beteraUdebto’**’”^ deceased, and death-bed 

charges, includiog fees for medical 
attendance, and board and lodging for one month pre- 
vious to his death, are to be paid before all debts. 

28(X. The expenses of obtaining probate or letters 
, ^of admittistration, including the costs 

Expei^eitobepaid incurred for or in respect of any 
next after each ex- , , * 

pensee. judicial proceedings that may be ne- 

cessary for administering the estate, are to be paid next 
^fter the funeral expenses and death-bed charges. 

281. *Wages due Ipr services rendered to the de- 
ceased within three months ^next 

toVbrn«“ preceding his ^eath by any labourer, 
paid, and then the artizan, or domestic servant are next 

otherdebhs. ' , • i , 

to be paid, ^ind then the otheR^debts 

of the^deceased. * • 

•> 

2ft2. Save aiSP aforesaid, no creditor is \o have a right 
of priority «over another, by reason 
, di®Sbu“t^*brSi tljathisdebtjssediredbyaninstru- 
•^ntllj and nteabljr. ment under seal, or on any other 
account. But the executor eg ad' 
jnmistratoi' shaU pay lall such debts as knows of, 
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including his own, equally and rateably^ as far as the 
assists of the deceased will extend. 


283. If the domicile of the deced,sed* was not in 


British India, ^ the applifcation of his 
moveable property to the payment 
of his debts is to be regulated by the 
law of the, country in which he was 
' domiciled. 


Application of move- 
able property to pay- 
ment of debts, where 
the deoea8ed*B dsflH?** 
cile was notin British 
India. 


lUmtration* e 

A dies, having his domicile in a country whets instmments under seal 
have priority ever doenmcqts not nnde^ seal,* leaving moveable property 
to the value of 10,000 mpees, iojmoveeble property to the value of 6,000 
rupees^ debts on instraments nodes seal to the amount of 10,060 rupees, 
and debts on instratnents^t under seal to the same amonnt* i The debts 
on the instraments under seal are to be paid in full out of the movea|>le 
estate, and the proceeds of the immoveable estate are to be applied as 
lir as they will extend towards the discharge of the debts not nnder seal* 
Aooordiogly, one-half of the amonnt ^of the debts not nnder seal is to 
be paid out of the proceeds of the immoveable sitate. 


284. No creditor who his received payment of a part 
of his debt by virtue of flie last 
preceding Section shall be entided 
to share in the proceeds of the im- 
moveable estate of the deceased \in- 
less'*he brings such payment into, 
account for the benefit of the other creditors* 


Creditor paid in part 
under Section 283 to* 
bring such payment 
into accoont- before 
sharing in proceeds of 
immoveable property. 


WustraUon, 

• A dies, hpving his domicile in a eoantry where instraments nnder seal 
have priority over instruments :i|pt under sea), leaving movedble pro- 
perty to the value ^of 5,000 rupees, and immoveable property to the 
value of 10,000 rupees, debts on instruments nnder seal to the amount 
of 10,000 rupees, and debts on fbstruments net nnder seal to the same 
amount. The creditor^holdii^ instraments under seal receive half of 
their debts out of the proceeds of move&le estate* The proceeds 
of the immoveable estate are to be applied in payment of debts on 
insIhidtentB not'^mder seal until one-half of snoh debts has been die- 
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charged. This will leave 5,000 nipees, which are to be distributed 
rateabljr amongst all the creditors without jistinction in proportion to 
the amount which may remain due to them. 

285. Debts of every descrip^on iiiust4:fe jpaid before 

pebto to be paid any legacy. ‘ 
before legacies. • o ^ 

• »r.^S6. If the estate of the deceased is subject to any 

contingent liabilities, an executor or' , 
i.tatoJtot'boana’to administotor is not, bound to pay 
fndemSty*** ^^7 legacy without a sufficient in- 

• Memnity to meet the liabilities when- 
ever they may become due. 


287, If the assets, after payment of debti^ nece*ssary 

* expenses and specific legacies^ are 

raUegwTes?**^^*^^*^* not sufficient to pay all the general 
• legacies in full, the latter shall abate 

or be diminished in equal proportions, and the executor 
. « has do right to pay one legatee in 

onf to preferenoe to another, nor to retain 
enoe to another. any moliey on account of a legacy to 

hiq^self or to any person for whom 

he is a trustee. 

288. Where there is a specific legacy, afid the assets 


Kon-abatL>meni of 
apecific legacy when 
assets sufficient to pay 
debts. 

t 


.are sufficient for the payineflt of 
debts and necessaiy expenses, the 
thing specified must be delivered to 
the legatee without anv abajtement. • 


2{{l9. Where; there is a demonstrative Jiegacy, and the 


assets are sufficient for the payment 

of debts and necedpary expenses, the 

when the unto an llgatee has a preferential claim for 
sufficient to pay debts ° , 

and necessary ex- payment of his legacy out of the 
tfcnses. ® • 
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fund from which tha legacy is directed to be paid until 
such fund is exhausted^ and if after the fund is ex* 
hausted, part of the legacy still r#maifii^i{npaid^ he is 
entitled to Tant for th^ remainder against the general 
assets as for 9 legacy of the amount of such unpaid 
remainder. • 


• 290. If the assets are not sufficient to answer the 
debts and the specific legacies, an 
abatement shall be made from the 
latter rateably in proportion to their < 
amounts. - « * 


Rateable abatement 
of epeoific lefpaoiea. 


j Illustration. 

A baa bequSatheA to B a diamond riog, Talned at 500 rnpeee, and to 
C ahorse, Talned at 1,000 mpees. It is fonnd necessary to sell all the 
effects of the testator, and his assets, after payment of debts, are oAly 
1,000 mpees. Of this snm mpees 333-5’4 are to be paid to B, and 
mpees 666-10-8 to C. 

291. For the purpose of ^batefnent, a l^cy for 

life, a sum appropriated bjrthe Will 

to produce an annuity, and lie value Legacies treated as 

general for purpose of 

of an annuity when no sum has been abatement, 
apprgpriated to produce it, shall be 
treated as general legacies. 

RdRT XXXV.* 

• Of the Executor^s Assent to a Legacy. 

» SdS. , The assent of the e 9 :ecutor is necessary to com- 
plete a legatee’s title to his legacy. Execntor** assent 
s: o o ^ necessaiy to complete 

legatee's title. « 

IMustratiofu. 

(a) A by his Will bequeaths to B his GoTemment paper, which is 
in deposit with the Bank of Bengal. The Btnk has no authority to de« ^ 
liver the seeurities, nor B a right to take possession of (hem, without 
thif astent of thq executor. 



• ^ ^ 

1£4 exsocttor’b assent to uoacy. 

(b)^ A by his Will has beqaeatbed to 0 bis hovse ia CSaloiitta in tilia 
tonancy of B. 0 is not entitled to reoeiTO tlie rents without the assent 
of the ezecntor. 

@93. The assent of the exeqjator toa sf bequest 

shall be suffitieht to divest his itrte* 

asM* executor^ therein,- and <b 

transfer the subject of the bequest to 

the legatee, unless the nature or the • 

circumstances of the property require that it shall be 

• transferred in a particular way. This 

• Assentmay be ver- assent may be verbal, and it may be 
.bal, and either express .f , „ , 

or implied. either express or implied from the 

conduct of the executor. ^ • 

Illustrations^ 

fa) A horse is beqaeafhed. The execator reqneats the legatee to 
diBpo8e.,of it, or a third party proposes to purchase the horse from tbo 
execator, and he directs him to ^ply to the legatee. Asseot to the 
legacy is implied. ^ 

(6) The interest of a fond is dirqoted by the Will to be applied for 
the maiutenaooa of the legatee faring his minority^ The executor 
commences so to apply it. This is an assent to the whole of the bequest. 

• 

* (c) A bequest is made of a fund to A, and alter him to Bt The 
executor pays the interest of the fund to A. This is an implied aassnt 
to the bequest to B. * • ^ 

(d) Executors die after paying all the debts of the testator, but before 
satisfaction df sperifio legacies. Assent to the legagies may be presumed. 

(e) A person to whom a speoifio article has been bequeathed takes 
possession of it snd retaius it without any objection on the part of the» 
exscntoif His assent may be presnm^ 

4 9 

S^. The assent of an executor to a legacy may be 
conditional,* and if the condition be 
, CmdiU(Hul uwnt. one which he* has a right to enforce, 

• and it is net perfonned, there is no 


aaient. 
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Hhutrations, 


(ce] A bequeaths to B hia landa ol SalUnpnr, which at the date of 
the Will, and at the death of A, were snbjeot^to a mortj^e for 10,000 
mpees. The ex^^tor |BsentB to the bequest, on condition that B Bhall 
within a limits time pay ^e ^oant dne on the mortgage at the tes- 
tator's death. The^amonnt is not paid. There is no assent. 


(b) The executor asisnts te a bequest on condition that the 
^all pay him, a sum of money. The payment is not made. The assent 
'is nevertheless yalid. 


295. When the executor is a legatee, his assent to 

his own legacy is necessary to« coift- 

plete,*his title to it, in the same way to UsTwa 

as it is re(Juirod when th§ bequest 

is to another person, and his assent may in like manner 

be express or implied. Assent shall 

be implied if in his manner of admi- Implied aascnt. 

nistering the property he does any, 

# * 

act which is referable to his character of legate*e *and is 
not referable to his character of executor. 


niuMtration, ^ 

I 

An executor takes the rent of a house or the interest of GoTemment 
secnrities bequeathed to him, and applies it to hia own nse. This ii 
assent. 


296 . 9 The assent of the executor to a legacy gives 

effect* to it from the ddath of the Assent of executor 
9 * gives effect te legacy 

testator. ^ from testator'c^death. 

(а) A legatee stUa his legacy before it is assentld Co by the exdbutor. 
The execntor^a sabsequent aesend operates for the benefit of the pur- 
ohaaer, andi oomplstea 1^ Utip^to the legacy. 

• • 

(б) A bequeaths 1,000 rupees to B with interest ft!om his dea^R 
The exeootor does not assent to this legacy until the expimtiim of a year 
frop ^s death. B is entitled to intereet from the death of A. 
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297. An executor is not bouqd to pay or deliver 
Exeentor not bound any legacy until the expiration of 

to pay or deliver legs- . , ... 

eiea nuiii aflef one ubc year from toe testator s death. 

jeor ftrom testaror’s 

death. 

Illustration, # ^ 

his Will direota his legacies to be pail within six months after 
' his death. The executor is not bound to pay them before the expiration 
of a year. 


•Part XXXVI. , 

Of the Payment and Apportionment of Annuities, 

298. • Where an annuity is given by the Will, and no 

• time ^is fixed for its commencement, 

Commencement of it shall commence from the testator’s 
annnit^ when no time 

fixed by Will. death, sytid the first payment shall be 

g 'made at the expiration of a year 

next after that event. . 


299. Where there is a direction that the annuity 
shall be paid quarterly or monthly, 


When ipyment of 
annuity to be pfdd 
quarterly or monthly 
fimt falls due. 

«• 


the first payment shall be due at the 
end of the first quarter' pr first 
month, as the case may be, after the 
testator’s death ; %nd shall, if the 


executor think fit, be paid when due, but the ekecutor 
shall not be bound to pay4t till the end of the year. ^ 


SQO. Whera there is a direction thait the first pay- 
ment of an annuity shall be made 

Dales of Buoeesuve within one months or any other divi- 
paymeots when first ^ , 

paymentofanannuitj Sion of time from the death of the 
direeted to ‘be made i *1 

• given tiin., testator, pr on a day certain^ 

WMislaf eertsiiu *' 
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•• lg7» 

successive payments are to be made on the anniversary 
of the earliest day on which the Will authorises the 
first payment to be ^de ; and if t^e annu^tRnt should 
die in the intnoral between the times 

it <9 

of payment, an appo^^tictied share of Apportionment 

1 V -1 1 . where annuitant dies 

tiVe annuity snail be paid to his repre* between times of pay- 

sentative. * *““*■ 


. Part XXXVII. 

Of the Investment of Funds to provide for Legacies, 

> 

SOI. Where a legacy, not^being a specific legacy, , 

is giv^ for life, the sum bequeathed 

shall *at the eq^ of the year be in- 

vested in such securities as the Hiffh apeoiao, 

rK s. X 18 given for life. 

Court may, by any general rule to be • 

made from time to time, authorize or direct, and the 

proceeds thereof shall be paid to the legatee the same 

shall accrue due. ^ ^ 


302. Where a general legacy is given to be paid at 
a future time, the executor shall in- Investment of 

vest a sum sufficient to meet if in fnioont of generel. 

r. legacy, to be paid at 

securities of the kind mentioned a future time. 

in the last * preceding Section.* The intermediate 

interest, shall form part of the resi-.* Intermediate in- 
_ - , - , • terest. * 

due of the testatflrs estate. 


^ 303. Where an annuity is given and no fund is 
charged with* its payment or*appro- , 

priated by the, Will to answer it, a 
Government annuity of the specified ”*j?^” ^***^ “ 
amount shall be pprch^d, or, if no 
such annuity can be obtained, theiF a sum sufficient to , 
produce the annuity shall be invested for that purpose 
in,such secuiities as the High Court may, by any gene- 
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ral rule to* be made from time to time^ authorize or 
direct. 

804. Where a bequest is contingent the executor 
is not bound to*in\^ftfthe amount 

is amount *1^® lega^y/but may transfer' the 
ofoouangent bequest, r^gj^ue of the estate to tie 

residuary legatee on his giving suffi- ' 
cient security for the payment of the legacy if it shall ^ 
become due. • ‘ 

305. Where the testator has beq;ieathed the residue 

of his estate to a person for life 

dn?Hjatta? to* n without any direction to invest it in 

person for life, with- particular securities, so much 

owtdirectfon to invest ^ . , 

in psrtiooUr •eenri- thereof as is not at the time of the 

tl08 

testator’s decease invested in such 
securities as the High Court may for the time being 
regard as good securities, lhall be converted into money 

and invested in such securities.] 

. 

306. Where the testator has bequeathed the residue 

of, his estate to a person for life 
with a direction that it shaU Jbe in- 
Mrson idt Hfe, with vested in certain specified Securities, 

dmctioD to lorut in ^ • 

spedfledwenritiea. so much of the estyte as is not ,t the 
, * time of his death invested in secu- 

rities of the specified kind shall be converted into money 
and invested in such securities. » 


307. Such conversion and investment as are con- 
templated by the two last preceding 
Sections shall be made at such times 
invwtBMnt. jn .uch manner as the executor 

^11 in his discretion think fit ; and 
iMitil nnrb ennVRrsion and investment shall he COm** 
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pleteds the person if^rho would he for the time being 

entitled to the income of the fund 

when so invested sl^all receive inter 

rest at the four ppr cent, per 

annum upon the market value (to be computed as of 

tlfe date of the testjitor’s death) of such part of the fund 

as shall not yet have been so invested. 

308. Where, by the terms of a bequest, the legatee 
is entitled to the immediate payment 

or possession of the money or thing . ^i^or is eutiUed to 

bequeathed, but is a minor, audthefe immedute pa^went* 
^ , ’ , . . poeseasion of be- 

is no direction in tbe Will to pay it qneat, and there ia no 
^ • 1 • 1 i_ IP ' direoliootopaytoany 

to any person oji his behait, the exe- person on behalf. 

cutor or administrator shall pay or 

deliver tlie same into the Court of the District Judge, by 

whom the probate was or letters of administration with 

the Will annexed were granted, to t^jp account of the 

legatee, unless the legatee be a* wartJ of the Court of 

Wards ; and if the legatee? be a ward of the Court of 

Wards the legacy shall be pafd into that Court to his 

account, and such payment into the Court of the Dis- . 

trict Jlidge, or inl^o the Court of Wards, as |he case 

may be, shall he a sufficient discharge for the money so 

puy;i» and such money when paid in ^ shall be invested 

in the purchase o( Government securities, whticli with 

the intesest thereon, shall be transferred or paid to the 

pgrsoiv entitled thereto, br q^herwise applied for bis 

benefit, m the Judge or (he Court of Wards, Is tbe 

case may he, m,y direct. . « 

Part XXXVIII. 

- Of the Proiuce tytd Intereet ^ ItegacUt, 

S09. The legatee of a specific legacy is eptitled to 

the clear produce thereof, if wiy, from Lsgstes of • speoU 

^ ^ ^ ^ ^ jBUtiUad to 

thei^testator’s aeath. • prodaoetheoBol iron 





ijv.vjii&'i’WJSiNV run. jusi<»A(;4W» 


Eipoepiion.~TK $t>ecifio bequest^ contingent in its 
terms, does not comprise the produce of the legacy be- 
tween the deaths of •the testator aqd the Testing of the 
legacy. Tlie clear produce of^t forihs pciM^of the resi- 
due of the testator’s estate. * * 

• # 

IlUtufruthoni* , 

A bequeaths bis fioek of sheep t6 B. Between the deelh of A 
and deliyery by bis executor the eheep are shorn, or some of the ewes* 
produce lambs. The wool and lambs are the property of B. 

{h} *A bequeaths bis Goverument securities to B, but postpones the 
deliyery of them till Ihb death of C. The int^est which falls due be- 
tween the death of A and'the ^’sth of G belongs to B, and must, unless 
he if a minor, be paid to him as it is receiyed. * 

(c) The testator bequeaths all his four per cei^;. Ghyemment pro- 
missory notes to A when he shall complete the age of 18. A, if he com- 
plete that age, is entiUed to receiye the notes, but the interest which 
accrues in respect of them, between the testator’s death and A’s complet- 
ing 18, forms part of the residue. 


310, J. 1 JC icgaiec uiiuenii gcucreu runiuuary uuqui^nL 
is entitled to the produce of the 
refiduar? fund, from the testator's 

f » . 

Exception* — A.general residuary Kfeqnest contfeg^ifi; 
in its tferiiis does not comprise* the Income which may 
aocrub upon the fund bequeathed between Ae death 
of the testator and theavestlng of the ^legacy. Sueh 
incof&e goes as undisposed of. 

• ^ lUwtratiom, 

a. 

(a) The testalor bequeaths the residue of hii property to A, a minor, 
to be paid lii'hM 'Whea^b stiell complete the age of 18 . The income 
ito«l 1 ^ ieidahw’'itde^^ belongs to A. 

.it {h) The leitatcr beqpegtN the rcaidiie hla property tc^A^wh^ 

A if b« 00D,1.U <t>t .«* ii. 
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lo recj^iTe the reiidne. The mebme whi^h acoi^iied in reepett of it 
since the teetetor’s death goes as i^djbpoeed of. 

• * ** 

311. WJiere ao time has been fixea for the payment 

of. a general legacy^ interest begins 

W run from the expiration of .one Hi“*irfcerfo®”pfi”- 

year from the testator’s death. ^ 

/ ^ gaoy. 

Exceptions. — (1.) Where the legacy is bequeathed 

in satisfaction of a debt. inSsrest runs from the death of 

1 • 

the testator. 

(2,^ Where the testator was. a parent or a more remote 
ancestor of tag legatee, or has put himself in the place 
of a parent of the legatee, the legacy shall bear interest 
from the death of the testator. * 


(3.) Where a sum is bequeathe^to a ntinor with a 
direction to pay for his mainfenaube out of interest 
is payable from the death oi the testator. 


312. Where a time has been/ixed for the payment 
of a ^general legacy, interest begins 
to run frbm^tlie time so fixed. Jl'he haa^been^fixed!*^ 
jjjJggest up' to sych time forms part 
oT the residue outlie testator’s estate. 


Exception . — ^Where tjfe testator was a parent or a 
Acre , remote ancestor of the legatee, or has putlnmself 
, in the place of a parent of the legatee, and the legatee 
is a minor, the’legacy shall bear interest from the death 
of the testator, unless a specific sum is given in the Will 
for maintenance. * * • • 


^13. The rate of interest shall be four per cent, per 
anatim. 
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314. No interest is payable on^the arrears of an an- 

. nuity within the first year from the 

on arrears of d^ath of . the testator, although a 

testntor^s deathf period earlier than the 'expiration of 
that year may ^ave bjen fixed by the 
^^Wil^or making the first payment of the annuity. * 

315, Where a sum of money is directed to be im 

vested to produce an annuity, inte-* 
Interest psyable on . . • i, .* « , , , 

snm to4>e invested to payable on it from the death 

.of the testator. 


Part XXXIX. 

Of the Refundmg of Legacies. 

316. When an executor has paid a legacy under the 
order of a J udge, he is entitled to 
pftS*^nul»r^Jad^J3l® legatee to refund, in 

the event of the assets proving^ insuf- 
ficient^to pay all the legacies. 


317. When an efecutor has voluntarily paid a le- 

f g^cy^ he cannot call upon a fegatee 

paid^vcta^rayl^^*^^ to'rcfund ill the event •of the assets 
, proving insufficiefit to pay asisirts 
legacies? * I 

• 

318. When the time^ prescribed by the Will for 

• the perfcymance of a condition has 

Vue w elapsed, without the condition having 

performsiios of s con- performed, and the executor 

ditien within farther ^ ^ 

time allowed under has thereupon, jvithout fraud, dis- 

Seotion 124. ^ributed the assets ; in such case, if 

further time has been allowed, under the one hundred 

and t\jein^y-fourlh Section, for the perfirmance'o? the 
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IS^ 

condition, and the ct^ndition has been performed accord- 
ingly, the legacy cannot be claimed from the executor, 
but those to whom he has paid it «re Jiable to refund 
the amount '' 

» 

319. When thd* executor has paid away the asse ts 
in legacies, and he is afterwards 

. obliged to discharge a debt of which i, MmpeUabto*to*M- 
he had no previous notice, lie is en- proportion. 

titled to call upon each legatee to refund in proportion. 


326 . Where an executor of administrator has given 
such notice as would have been given * 

by the High Court in an administra- 
tion suit, for creditors and others to 
send in to him their claims* against the estate of the 
deceased, he shall, at the expiration^'ft the^time therein 
named for sending in claims, be at liberty to distribute 
the assets, or any part thereof, in discharge of such 
lawful claims as he knows of, an(^ shall not be liable for 
the aSfeets so distributed to any person of whose claim* 
he aliall not^have had notice at t^he time of sudli distri- 
mbuliyn; but nothing herein con- 
tained shall pre^udiceb the right of low mmu 
any creditor or claimant to follow 
^e assets, or any part thereof, in the hands of the per- 
sons who may have received the same respectively. 

321. A creditor who •has not received payment of 
his debt may, witj^in two years after 
the death of the testator or one year ^ 
aftetthe legacy has been paid, call • legatee to re- 
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upon a legatee vrho has received payment of his legacy 
to refund, whether the assets of the testator’s estate 
were or were not sufficient at the time of his death .to 
pay both debts and legacies ; and whetl^er the payment 
of the legacy by the executor waaT voluntary or not.. 


m If the assets were sufficient to satisfy all the 
legacies at the time of the testator’s^ 
death, a^legatee who has not received 
<1 payment of his legacy, or who has 
been , compelled to refund under the 
last preceding Section, cannot ^oblige 
one who has received t)ayinent in 
full to refund, whether the legacy were paid to him with 
or without suit, although the assets have subsequently 
become deficient by the wasting of the executor. 


When a legatee who 
has. not received {pay- 
ment of’whc has been 
leompclied to refund 
under Section 821« 

' cannot oblige one wbo 
has received payment 
in IqU to refund. 

c 


3@3* If the assets were .not sufficient to satisfy all 
the legacies at the time of the tes- 
tator’s death, a legatee who has not 

"ctttorif solvent received payment of his legacyipaust, 
^ before he can call on a satisfied kga- 

tee to refund, first proceed against thg executor if pe is 
solvent;^ hut if thd executor is insolvent or not liable to 
pay, the unsatisfied legatee can oblige each Mtisfiod 
legfitee to refund in proportion. . 


3^ The refunding of one legatee to another shall 
not exceed the sum by which the 
^sfied legacy ought to JiMe been 
^ reduced if the estate had been pro- 


pwly ad/ninisteied. 
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IlluitrdtUm, 

A has bequeathed 240 ropeea to B, 480 rupees to C, and 720 rupees 
to D. TUe assets art ouly 1,200 rupees* aud if properly administered 
would give 200 rupees to B, 400 rupees to C, lind dOQ rupees to D. O 
and D have bef^ |)f;id t&eir le^oies is full, leaving nothing to B. B 
can oblige C to refund 80 ru^ee^, and D to refund 120 rupees. 

*325. The refut^diug shall in all cases be without 
intcrei»t> Befi)DdiD|^t{r''be 

^ without interest. 


' 326. The surplus or residue of the deceased’s pro- 

perty after payment of debts and le- Residue of <ihe de- 
gacieS) shall be paid to the residuary uenai payments to be 
legate^ when any has been appointed Msiduwy 1.- • 

by th© WilL , 

Part XL. 

> 

Of the Liability of an Executor or Administrator for 
Devastation. 


327e When an executor or qdmiijistrator biisapplies 
the estate of the deceased^ or sub* 
jects it to loss or damage, he i^ liable lo/'p'f 
to make good the loss or. damage so devsstaiion. 
occasioned. 


_j?hTi 


Illustrations. 


(fl) .(The executor pays out of the estate Uu unfounded claim. He is 
liable fo make good the loss. • 

(b) The deceased hkd a valuable lease renewable by notice, which 

the execu^r neglects to give at the proper time. The executor ie^ liable 
to xhakci good the loss. * 

(c) The deoeas^bd had a lease of less value than the rent payihte Ibr 
il, but terminable on notice at a pMcuhr time. The mec^cMr itS^eUfi 
to give the notice. Ge is liable to niake good the ldls.r 


828. When an executdk or administ^for dccabit^a 
a Idsh to the estate by'wfeglecting tp 
get in atiy part of the property of the 
4fece|SBed, he pi liable to make gcfod ptop^i 

,th^ amount j 
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. lUuHrtahlu. 

(a) The ezecator ebaolotelf relesiee a dabi dne to the daeeaiad from 

a aolveot peraopi or componnds ivith a debtor wbo is able to pay ip 

fall. Tbe ezecntov A liable to make good the apoant.^ 

(b) Tbe executor peglects to sue forli d^t till tife ddbior is able to 

plead tbe Act for tbe limitation of suits, and tbe debt is thereby los't to 
the estate. The ezecntor is liable to make good the amount. ^ 


Part XLI. 

Miscetlaneous. 

829. For every instrument or writing of any of the 
kind/ specified in the Schedyjle to 

iBrtramen”iwna<m* *1“® A-Ct, and which shall be mhde or 
edinthis^ct. executed after the commencement 

• of this Act, there shall payable to 

Government a stamp duty or fee of the amount indicated 
in the said Schedule. 


330. Nothing contained in this Act shall be deemed 
or taken to supersede or affect the 
MnSlI rights, duties, and privileges of the 

ofAdmio^iRtor Administrators-General and ok^t- 

ing* Administrators-Genlbral of Ben- 
gal, Madras, and .Bombay respectivlly, under m Uy* 
virtue of*Act YIII of 1855 (to amend! the law relating 
to the office and diUiet of Administrator- Oenentl), Act 
XXyi of 1860 (to amend Act VIII of 1855),* Tbe 
Regimental Debts Act, 186^ and tbe Administrator- 
Genval’s Act, 1865 ; and it shall be tiie duty of the 
Magistrate or other Chief officer charged with the exe- 
cutive admhiistration of a district or place in criminal 
matters, whenever any person to whom the provisions 
of ^is Act shall apply shall die within the limits of^his 
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Sttceps«tion to pro-« 
pertyof Hindus, Mu- 
httmmailat)8 or Budd- 
hi^ tB and cprt»iuWillg, 
Intestacies^ and mar- 
rijifijcs not affected by 
thid Act. » 


jurisdiction, to repoi-t the circumstances without delay 
to the Administrator-General of the Province, retain- 
ing the property lyitier his charge unfil# letters of ad- 
ministratioil shall ha^ l^en obtained by that olEcer or 
by some other » person, when the property is to be 
delivered over to ^he person obtaining such lettgjgi,. or 
who may obtain probate of the Will (if any) of the 
(^deceased. ^ 

831. The provisions of tliis Act shall not apply to 

Intestate or Testamentary succes- • 

sion to the property of any Hindu, 

Muhapimadan or Buddhist; nor shall 

they apply ^o my Will made, or any 

intestacy occurring before the first 

day of January, 1866. The fourth 

Section shall not apply to any marriage contracted 

before the same day. , 

• • • 

332. The Governor-General of India in Council 
shall from time to time have j)ower, 
by an order, either retrospectively 
from the passing of this Act, or pros- 
peo^vely,.to exempt from the opera- 
tion tj^f the whole or any part of fliis 
Act the members of any race, sect, or tribe in British 
India or any part if such race, sect or tribe, to whom 
he may Consider it impossible or inexpedient to apply 
the pfovisions^of this Act, oi* of the part of the^ Act 
mentioned in the order. The Governor-Gen jral of’ India 
in Council shalhalso have power from dine to tinw to 
revoke such order, but not so that the re\ocati()n shall 
have any retrospeeSve effect. Ail ^rders and revoca- 
tions made under this Section shall be published in the 
Gaz^e of India. 


Power of Governor 
General to exempt 
any rae**, spoft, or » 
tribe in Brilieh India 
from the o^temtiou of 
this Act. 
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SCHEDULE. 


^SCHEDULF 

Stamps* 

Petit }, 911 for Probate or letters of Adminis- 
tration where the value of the estate ex- ‘ 
ceeds Rs. 500 . . . . Rs. 

Ditto iwhere the value of* the estate 
is less than Rs* 500 • • . • Re. 

'Probate or letters of *adn^inistration . . Rs. 

Caveat . • • . . . Rs. 

Citation^ , . . . . . Re. • 

-^11 petitions other than those above- 
mentioned • . ••ft ••• Re. 

Inventory . . ... . . Re. 

Administration-bqnd ? • . . Rs. 

t ' • 

* Fee. 

— . ft 

Translations by the Court Translator or 
by order of the Court, per folio of 
ninety words. • . • • Rs. 


Stampf. 

10 0 0 ,, 

1 0 0 
8 0 0 
4;o 0 
100 

100 
100 
8 0 0 


3 , 0 0 
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ABATEMENT— ^ 

OS general legacies, 287. 

Of specific legacies, 290. 

Of Demoulstrative legacies 289. 

Legacies treated os general for pnrposes of abafement, 291. 

Specific legacies do not abate if asBets are safS^cient to pay# 
debts, 288. 

ACCOUNT — Must be exhibited in Court within one year from grant of 
prcjjl^ate or administration, 277. 

ADEMPTION OF LEGACIES. 

Ademption explained, 139. 

Non>ademption of demonstrative legacy, 140. 

Ademption of specific bequest of right to receive something 
from a third party, 1^1. ^ • 

Ademption pro tanto by testator’s receipt of part df qptire thing 
specifically bequeathed, 142. 

Ademption pro tanto by testator’s receipt of portion of an en- 
tire fund of which a portion has been specifically be- 
queathed, 143. * • 

Order of payment where a portion of a fund is specifically 
^bequeathed to one legateg, and a legacy charged on the 
same ^fund to another, and the testator having received a 
• portion of that fund, the remainder is insufficient to pay 
both A^gacies, 144. * 

» Ademption where stock, specifically beqneathed, does not exist 

at testator’s dealb, 145. 

«* * 

Ademption pro tanto where stock, specifically ly^queathed, 
exists in part oulf at testator’s death, 146. 

Kon-adbmption of specific bequest of goods desoribjd as con- 
nected with a ceaiaiu place by reason of removal, 147. 

When removal of thing bequeathed does not constitute an 
ademption, 1^8. * < 

When the thing beqneathed is a valuable to be received by the 
Jestator from a third person ; and the testator himself, or 
hifl raniTiiflvtktativa. MiiaivML.it. 142. 
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Apeuftxon of Leqacieb — eontinued. 

Change by operation of law of 8nbje*0t of speoifie bequest be- 
tween date of Will and testator’s death, 150. 

GbangV o| cvibjeeC without testator’s knowledge, 151. 

Stock specifically bequeathed lent to a fiiird#p&tj on condition 
that it shall be replaced, 15lt. ^ 

Stock specifically beqneathed sold, but replaced and belonging 
to the testator at his death, 153. 

ADMINISTRATION— 

Definition of, 3. 

To whom it may not be giimted, 189. 

'Its effect, 191. 

Order in whiefi relations by marriage ana eonsaDgniniiy are 
entitled to', 2b0. ^ 

Right of widower to, 205. 

Right of widow to, 201. 

Association of others with her, 202. 

Right of mother to, 203. 

Kindred of equal degree equally entitled to, 204. 

Right of creditor to, 206. 

With WipL Aknrxbd — ♦ 

When granted, ^95, 190. 

Right of residuary legatee ]to, 196. 

Right of representative of residuary legatee to, 197. ** 

Right of legatee with beneficial interest or creditor to, 198. 

^ Will not be granted other than universal or residuary legatee 

till citation has issued to next of kin, 199. *• 

\fith copy annexed of anthenticated copy of Will proved 
abroad, 180. ^ 

Rules to be follpwed where deceased has left property in British 
* India, 207. 
liunTBi)— 

Till the Will be produced, 211. 

^ During the absence of e/ecutor, 212. 

Daring minority, 215. * 

For benefit of lunatic jva habcM, 217. 

Pendente UUf 218. 

To particular purpose, 220. 

To particular pxa|ierty, 221. 

Toj^srticular suit, 224* 

To collecdon and preservation of deceased’s property, 2^. 
Save and except, 226* 
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ADMIKISTBATION : — continued. 

Of the rest, 228« 'p 

Of effects unadmimstered, 229. 

Alteration in gratits of, 282. 

BeTowtioi? of grasps 284. 

Practice — ^ 

Jafisdictlon of pistrict Jndge, 285. ‘ ^ 

Proceedings to be regulated bj Code of Civil Prooedard^288. 
Uoddr what circumstances it may Be granted, 240. 

Effect of grant, 242. 

To be applied fur on petitieft, 246. 

Signature and veriiication of petition, 247. 

Punishment for false aveiment, 249.^ 

Examination of petitioner, 250.« 

, Citation to see proceedings, 250. 

Cavefft, 2.^. 

Form of Caveat, 252. 

(rrant to be under seal of the Court, 255. 

Form of Grant, 255. 

Administration bond, 256. 

Assignment of bond, 257. * « 

Not to be granted till fourteen days affer intestate’s ffe|th, 258, 
Filing of Will, 259. 

Effect of grant, 260. ^ 

Procedure in contentious cases, 261. 

Payment before revocation, 262. * 

>'* Bight to recoup, 262. 

Appeals from order of Judge, 263, 

. Concurrent jurisdiction of High Coort, 264* 

• 

ADMINigTBATOKr-j 
Definition of, 8. 

Vi^ho cannot be, 189. , 

Entitled |o inteatate’s rights Irpm moment of bis death. 191. 
Must fumisb administrat^n bond, 256. 

Alone has grower to sne, 260. 

May recoup himself for payments when administration is 
revoked, 262. * ** 

Most apply foi^grant administraU^ on petition, 246. 

May be examined by the Court, 250. 

Powers of, {see Powers ofExeeutor md Administrator), 

Duties if, (see Duties of Executor and Administrator), 

* • • 
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ALTERATION IN GRANTS (op Pbobjltb^xnd Aduinistbatiok). 

Rectifioaiion of errors in^sames and desoriptions or in Betting 
•^rth the time and place of deceased’s death or the purpose 
of It limited grant, 232. * ^ 

Codicil discovered snbseqaeni grant df lefters of adminis- 
''tration with Will annexed, may be added, 23$. * 

ALTERATION IN WILL— 

^ Effect of, 68. 

Mast be executed in the same manner as the Will, 68. 

ANNUITY (Bequest op)— ^ 

Payable :^r life only, 160. 

Period of wearing, 161. 

Abatement of, 162. 

Must be satisfied before residuary gift, 163. 

Investment to provide for, (see Investment). 

APPORTIONMENT— 

• ' When annuitant dies between times of payment his represen- 

tative is entitled to an apportioned share, 300. 

ASSENT OP EXECUTOR— 

Nersessary to complete fegatee’s title, 292. 

^ •Transfer subject of Specific bequest to legatee, 293. 

May be conditional, 294^ 

Necessary to complete^is own title as legatee, 296. 

ATTESTATION OF WILLS. 

«- • 

Will must be attested by two or more witnesses, 50.^ 

Efft^ct of gift to attesting witness, 64. ' 

Witness not disg^alified by interest or by being executor, 66. 
ATTORNEY. • ’ / - 

I ' 

^ Administration with the Will annexe^ to attorney* of an absent 
executor, 212. 

Administration with the Will annexed to attorney^f an'absent 
person, who if pseaent would be entit^d to admiifister^lS. 

* Administration to attorney of absent person entitled to adminis- < 
ter in case of intestacy, 214. 

BA%TARD — Takes domicile of mother, 8. 

BLIND— Capacity of, to make a 46. 

BOND (Administbati^} — 

To be given to Judge of District, 256. 

Xssignmeut of, 257. 

Stamp for Schedule, p, 188. 
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BRITISH INDIA— Definjjtion of, 3. 

BROTHER AND SISTER — Distribution). 

BUDDHISTS — ^Exempt^d^from the operatioii^f thvi Acf^BSl. 

CAVEAT (agaA^bt Gbant op P&obate ob Admihistbation) — 

' ' How lodged. 251. ' * 

* Form of, 252. 

After entry of, no proceedioga to be taken till notice been 
given to the Caveator, 253. 

^ Stamp required, Schedule p. 138. 

CAVEATOR— Notice to, 253. 

CHARITABLE USES — Bequests to, when voi4» 105. 

CHILDREN— » 

<k 

Their advancement not be brought into hotchpot, 16, 42. 

Thei^ share in intestate’s property (see Distribution), 
CITATION— 

Calling on any person to produce testamentary papersj 237. • 
Calling on executor to accept or renounce, 193. 

Calling on next of kin to accept or refuse letters of adminia- 
tration, 199. • ^ 

Calling on paities interested to^see proceedings, 259. 

CODE OF CIVIL PROCEDURE-*- 

Regulates proceedings in regard to granting probate and letters 
of administration, 238. 

CODICIL— (sec Wilis and CodkiU). 

COERCION— Invalidates WiU, 48. 

CONDITIONAL BEQUESTS. 

Bequest upon impossible condition, 113. 

Bequest apo& illegal or immoral condition, 114. 
fulfilment of condition precedent to the vesting of a legacy, 115. 
Bequest to A, and on ililore of the prior bequest to B, 116. 
Case in^hioh the second bequest shall not take effect ep failure 
of the first, 117. • 

Beqnest over, conditional upon the happening or not happening 
of a specified uno^tain event, 118. 

Condition mn|t be otriody fulfilled, 119. 

Original bequest not affected by invMidity of second, 120. ^ 
Bequest conditioned that it shall cease to have effect in ease a 
specified uncertain event shall happen, or not happen, 121. 
Such &ndition must not be invalid under Seetioii 107, 122.. 
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CoMBiTioNAL BEQUESTS — continued* ^ 

Result of legatee rooderiug impossible or inAefluftely postpon- 
ing an act fgr which no time is specified, and on the noii<< 
perf‘(ArmaQce of which the subject^attevs to go over, 128. 
Performance of oondition, prl^e^ut or subsequentf ivitbiu 
specified time, 124. t. 

Tarther time allowed in case of fraada424. 

CONSANGUINITY— 

Di’fiuition of, 20. 

4 Lineal, 21. 

Cullatecali 22., 

CONSTRUCTION OF WILLS. 

Wording of a WUI, 61 . ^ 

T^jquiries to determine questions as to object or subject of 
Will, 62. 

Misnomer or misdescription of object, 68. 

When words may be supplied, 64. 

Rejection of erroneous pa{ticulara in description of subject, 65. 
Wbe^ part of do^^cript^on may not be rejected as erroneous, 66. 
eJErtrinsic evidence admissable in case of latent ambiguity, 67* 
EEtrinsic evidence inadmissable in cases of patent ambiguity 
or deficiency, 68. ^ 

Meaning of any elapse to be collected from entire Will, 62. 
When words may be understood in a restricted sem’e, and 
f when in a sense wider than nsnal, 70. 

Where a clause is Cpen to two conatractions7 thal which has 
some effect is to be preferred, 71* * « 

part of a Will is to be rejectad, if reasonable construction 
can be put on it, 72. 

Interpretation of words repeatqil in different parts of a Will, 78. 
testator’s intention to bo effectuated as far a%possible, li, ^ 

^ The lost pf two iucoosistent plauses prevails, 75. 

Will or bequest void for uncertainty, 76. 

' Words describing subject refer to property answering that de- 
scription at testator’s de^b, 77. 

Power of appoin^ent executed J>y genfel bequest, 78. 
Implied gift to' the objeete of a power in default of appoint- 
*ment, 79. 

Bequeet to ** heirs,” dm., of a partieular persoa witboat^|jJi- 
• terms, 110. 
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Beqaeat to “ representatiTe/* Ae., of a partioaTar peraoa, 81. 
Beqaeat without words of ‘ limitatiox^ 82. 

Baqaaa^in tl^ aitematire, 83. * * 

Effeft of words dq^or||t»iDg a class added to a beqneat to a per- 
son, ^4. 

Bequest to a ^ class of persona under a general description , 
only, 85. 

Construction of terms, 86. 

Words expressing relationship denote only legitimate relatiyes, 
or failing such, relathes reputed legitimate, 87. 

Buies of ccnstruction where a Will purports to ‘make two be- 
quests to the same person, 88*^ * * 

Constitution of residuary legatae, 89. * 

, Property to which a residuary legatee is entitled, 90. 

Time of 'jesting of legacy in geneial terms, 91. 

In what case a legacy lapses, 92. ^ 

A legacy does not lapse if one of two joint legatees dies before 
the testator, 93. 

Effect in such a case of words showing testator’s intention 
that the shares should be distinct, 94. , 

When lapsed share goes as undisposelA of, 95. • 

When bequest to testator’^s child or lineal descendant* does not 
lapse on his death in testator’s tifetime, 96. 

Bequest to A for the benefit of B does not lapse by A’s death in 
testator’s lifetime, 92. • 

.* Sunriyorship in case of bequest to a described class, 98. 

C0NTENII0i;S OASES— * 

. ^ Procedure in^hall be regulated by Code of Civil Procedure, 261. 

CONTINGENT BEQUESTS. 

Bequest coiftingent upon a specified uncertain event, no time 
* being mentioned for its ooourrenoe, 111. 

• • Bequest^to such of certain jpersons as shall be surviving at 

some period not specified, 112. 

C0NVEES10N-*0f estate into money, 307. 

CBEDITOR— 

PHma facie entitled to f^gacy as well as debt, 164. 

May follow aiAets ihijp hands of leg|t^e0, 320. 

Within what period may call for a refund, 821. * 

May apply for grant of adnunistration, 206. 

DIjM— C spaoiQ^ of to make a Will, 46. 
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DEBTS— ^ 

Pnyment ctf, 278. 

Fanen^ expeaades and death -bed chargee, with board and 
lodging for one motidi to be paii before jail debts, 279. 

Costs of probate and admimstr^tio^to be i(ext ^bid, 280. 

Three months' wages to serrants, labourers^ and artisans to be 
next paid, 281. ^ • 

«All other debts, including those under seal and those due to ex- 
ecutor to be paid equally end rateably, 282. * 


DEMONSTRATIVE J^EGACY— 

, Definition of, 137. * 

Preference given to specific legacy directed to be paid ont of 
, the same fnnfl, 138. 

Preferential claim of legatee till pariicnlarfnnd is exhausted, 289. 


DEVASTATION — Liability of executor and administrates dor, 327. 

r 

DISTRIBUTION OF INTESTATE’S PROPERTY. 

Surviving widow takes one-third and lineal descendant the 
residue, 27. 

Where no lineal descendant, widow takes half, and kindred 
take half, 27. 

. ^ f 

r Where no lineal descendants, nor kindred, widow takes 
whole, 27. 

Where no widow, but children or their representatives, child- 
ren or their representatives take the whole, 80, 31. 

Where children only, they take i>cr capita^ 30,. 

'^here children and the representatives Jf children^ the repre- 
sentatives take^er stirpes^ 33. « 

Where grandchildren only, they takepcK capita^ 81. 

Where no widdw nor lineal descei^dants, father takes whole, 35. 

T^ere no father, mother takes equal sliire with brothers and 
sisters, 36. ^ 

Where chUdren of dee^sed brothers or sisters, thety ttke pft 
** stirpes, 37. 

Where children of deceased brothers and sisters, but no 
brothers or sisters, they take sUrpist, 38. 

Where no father, nor brotl^i^, nor sisters, mother takes the 
whole, 89. « 

Where neither^faiher nor mother, brothers and sisters, and re- 
^ presentatives of deceased brothers and sisters, share equally 
the repreaontativos taking per itirptSf 40^ ^ 
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DiSTBISVnON OF IkTBSTATS’S FBOFBIKFY— COflttllU«d. 

jir 

Where neither liaeal deseendaat, nor fatlier nor mother, nor 
brother nor sister, next of kin |hare eqoaVir, 41. 

Where peitke^ widow nor kinsman, Crowlfc Hakes the whole, 38. 
Chidren’s advano^m^ts not to be bronght into hotchpot, 42. 

J^ISTRICT JTJD»E— 

Definition of, 9. ’ 

. Jurisdiction in granting and revoking probate and^etters of 

administration, 2B5. 

* Powers as tR> granting probate and administration, 286. 

May order any person to produce testamentary papers , 237. 
Proceedings in District Jadge*8 Conr^ to be regulated by Code 
of Civil Proceedure, 238. , 

» Interference of, for protection l>f property, 239. 

* Ma;^ grant probate or administration, when testator or intestate 
had ‘fired dwelling or any property within, the juris- 
diction, 240. 

• t 

May refuse application if deceased had no fixed abode in the 
district at the time of bis death, 241. 

May examine petitioner fo^probate or administration, 250. 

DOMICILE. ^ ^ 

The law of succession to moveables and immoveables, *5. 

One domicile only fortbe purpose of sueoession, 6. 

Domicile of origin of legitimate child, 7. 

Domicile of origin of illegitimaU child, 8. 

Continuance of domicile of origin, 9. 

New domicile how acquired, 10. • 

Special mode of acquiring domiJile in BritiBh India, 11. 
Ambassadors, Consuls, ^o. do not lose their domicile of 
origin, fl2. * , 

Continuance of new domicile, 13. 

Domicile of minor, 

Domicile acquired by woman on marriage, 15. 

Domicile of wife daring marriage, 16. # * 

Minor’s acquisition of new domicile, 17.* 

Lunatic’s acquisition of new domicile, 18. ^ 

Sacoession to moveabtes regulated by law of British India^ 
where tllbre is no proof of doi|^ile elsewhere, 19. 

DONATIO MORTIS CAUSA. , ‘ 

What property is transferable by gift in contemplation of 
A«Ui, 178. 
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Domavzo Mobtxs CkJjBAr^eontinued, 

When gift^ said to be so made, 178. 

6ach gjft resumable, 178. 

Fails if dbnbr recovers or snrviTeB the donee, 178. 

• ^ c 

DUMB — Capacity of, to make a Will, 4 A ^ 

c 

• DUTIES OP EXECUTOR OR ADMINISTiyiTOR. 

^0 perform the deceased’s funeral, 276. 

To exhibit inventory and aecennt, 277. 

To collect debts doe to the deceased, 27^. 

^To pay debts oaring by th^ deceased, 279. 

ELECTION. 

' Circnmstances in which election takes place, 167. 

Devolution of interest relinquished by the owner, 168. * 
Testator’s belief as to his ownership immaterialK4'69. 

Bequest for a man*8 benefit, how regarded /or the purpose of 
• election, 170. 

A person deriving a benefit indirectly not put to his election, 
171. 

A person taking under a Will in his individual capacity may in 
^ another chskacter elect to take in opposition to it, 172. 
*When acceptance of a benefit given by a Will constitutes an 
election to take nnder the Will, 173. 

Presumption arising from enjoyment by legatee for two 
years, 174. r 

^ Confirmation of bequest by act of legatee ,^175.' » 

TWien testator’s representatives may call upon * legatee to 
elect, 176. f’’ * 

Effect of non-compliance with their request within a reasq|)able 
« time, 176. • ^ 

Postponement of election in case of disability, 177. 

EXECUTION OF WILLS. 

^Boles for execution of udj^rivileged Will, 50.^ 

Buies for*execution of privileged Will, 53. 

^ Incorporation of papers by reference, 51. ^ 

EXECUTOR— (ass Powers ofoxid Duties of ) — 

Definition of, 3. ^ 

Legal represenM^e of the deoedsed, 179. 

Canndone obtain probate, 181. 

May renonnoe execuforsbip, 193. ^ 

Application for px^te to be made by petition, 244. 
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Executor — continued* 

May recoup himself for payments made oqder probate before 

reYocatioD, 262. 

• » 

When Beveral ixeoutors, potters of all may be exercised by 
(Ae, 2T1. . 

Purchase ^ of deceased's property Toidable, 270. 

* M^hod of proc^dlng where sole executor is a minor, 215. 
Where there are two or more minor executors, 216. • 

/ Can give himself no preference in payment of legacies, 287. 


EXECUTOR OF Hlfi OWN WRONG— 

Wbat coDstitutes, 265. '* 

Answerable to extent of assets, 266. 

> 

EXEMPTION— 

•Hindoos, Mohammedans, and P^iddhiBls exempted from opera- 
^ Uon of Act, 331. 

Governor-General authorized to exempt any race^ sect, or 
tribe, 332. 

• • 

EXONERATION BY EXECUTOR. 

Of specific legacy subject to incumbrance created by the tes- 
tator or the person und'^ whom be claims, 154. 

Of legatee's immoveable proper^ for vshich land rentier revenue 
is payable periodically, 156. * 

Of specific legatee's stock in Joint Stock Company, 157. 
FATHER— • 

^ May appoin^gaardian thoagh a ivnor, 47> 

e Share iii int^tate's property (see Vistrihu(ion), 

FRAUD— Invalidates Will, 48. 

GRANDCHTLITREN — (see Distrihution)^ % 
GBE4tT-GRANDCHlf>DREN— (ace Dustribution). 

GUARDIAN— a > ’ , 

jlay be appointed by father in Will though the father be of 
"any age, 47. . 

* May takeaout letters of administration during minority, 215. 
HALF BLOOD— , . * 

Entitled to distributive share equally with full blood, 23. 
HIGH COURT— * ^ 

Definition of, 3. *• 

Settlement of fhinoi's^property with |^probatiou of, 45. 

Orders made by District Judge appealable to, 263. 

Concurrent jurisdiction with District Court, 265. .* 

V Seonnttts for investment determined by ord jr^f, 801. 
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HIJ^DOOS — Exempted from operation of this Act, 331. 

HOTCHPOT — Children’s advancement not to be brought into, 42, 
HUSBAND-^cquires bj marriage no interest in wife’s property, 4. 
ILLEGAL CONDITION— Bequest on, void, 114. ^ ^ 

i ^ 

IMMORAL CONDITION— Bequest onT void, 114. ^ 

» IMMOVEABLES— 

* Definition of, 5. 

Succession to, how regulated, 5. 

IMPORTUNITY — Invalidates WMi, under wuHbviivuiuBbiuiccn, 

fl 

INDEMNITY — When* it may be called for bj executor or adminis- 
* trator, 28C. 

0 

INTEREST OF LEGACIES. « 

Legatee of specific legacy entitled to pipducfi thereof from 
* testator’s death, 309. 

* ' Residuary legatee entitled to produce of residuary fund from 

testator’s death, 310. 

Legatee of general legacy where no time is fixed for payment 
lentitled to interest itoin one year after testator’s death, 311. 
^ Where time has been'fixed for payment of general legacy inte* 
rest runs from time sp fixed, 312. 

Interest to be calculate^cat 4 per cent., 313. 

No interest payable on arrears of anD^ity within first year 
^ after testator’s* death, 314. m 

Interest payable on sum to be invested tf produce annuity, 315 . 

INTEREST OF FUND (PluCiiST op)— * 

Entitles legatee to principal as well a8\ntereBt, 159. ^ 

inteelIneation in will— ' •* 

Effect of, 68. I* 

Must be executed in the same manner as the Will, 58. 

e % • 

INTESTACY. • 

As to wbaf property a deceased person is^ considered to have 
died intestate, 25. 

Devolution of such property, 26. 

Where the in1|f^te has left a^iidow and lineal deseendants, or 
a widow and kindred only, or a widow and no kindred, 27 
Where the intestate has left no widow, and where he has left 

MUft OO Oil 7^ 



GENERAL INDEX. 


151 • 


INVENTORY. 

What it must oonlain, 277. 

Mast be exhibited in Conrt within six months^^om grant oLf 
probate or fetters of admi^istratioii, 277e 
Stam^reqiflred for« 333. 

INVESTMENT 01 FUNDS I'OB LEGACIES. 

Where a legacy ^ot specific is given for life, 801. 

Where a general If gacy is given to be paid at a fatnra tlKie, 302. 

■ Where annuity is given and no fand appropriated for its pay- 

''t ment, 303. 

Where contingent beqaeet is’given, 304. 

Where residue is bequeathed to a person for life, 305. 

Where legatee is a minor entitled to immediate payment or^ 
9 possession, 308. ^ 

JURISMCTQ^J-- 

Of District^ Judge in probate and administration, 235^ 

Where deceased had fixed dwelling or property in District, 24Ct. 
Where deceased hod no fixed dwelling in District, 241. 
Concurrent jurisdiction of High Court, 264. 

KINDRED*-(ree Cemang-kunlty and of Kin,) 

LAPSE OF LEGACY — (see Comtructiofi of Wills), 


LEGACY— 

To person not in existence fft testator’s death, 99. 

To person in existence at testator’s death subject to prior 

" ^ beqae5)t, 100. m 

' .Rule against perpetuity, 101. 

Accumiidative legacies, ^ 

^ Legacies to reHgioos or charitable uses, 105. 

Vesting of leg^acies, JOG. * 

Onerous legacies, 109. 

Contingent legacies, 111. 

• « Couditionfl legacies, 113. ^ 

Legacies with directions as to appUeation, 125. 

Legacies to executors, 12$. « 

Specific Legacies, 129. 

Demonstrative legacies, 137. 

Ademption of luegaoias, 139. 

Abatement of Icgaoies^ses AhcfUment^ 


LIABILITY OF EXECUTOR— 

* ' To exoniration of specific legaeieSy 154. 
To complete titlei 155. 
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Liabilitt or Executor — eontlnxted, 

% 

To exonwation of legatee'a immoToable property for which 
]|nd revenue or rent is payable periodically, 156. 

To exoDttr&tion of apeclpo legatee’s St^k in a Joint Stock Oom- 
pmy, 167. ^ 

For devaetation of estate, 327.^ 

For neglect to get in any part of estate, 828. 

LOOAI/GOVERNMENT— 

Definition of, 3. 

Regulations for preservation and inspection of Wills to bemad^ 
, by, 259. 

LUNATIC— 

Can only acquire new domicile by folic wing the domicile of an- 
other person, 18. « 

Incapable of making Will except during a IncidJInterjal, 46. 
Incapable of administration, 189. ** 

, Mode of proceeding when sole executor or sole universal or 
residuary legatee is a lunatic, 217. 

MARRIAGE— 

Interest and powers not acquired, nor lost by, 4. 

2ts afiect upon^omicile of the wife, 16. 

* Revocation of Will by, 56. 

MARRIED WOMAN— 

Acquires domicile of husband, 15. ^ 

Her domicile folloVs domicile of husband, 16. « 

Acquires no interest in husband’s propelty by marriage, 4. . 
Vay dispose of her^rop^*y by Will, 46. , 

May not administer without husband’suDonsent, 189. 

MINOR— 

Who is, 3. 

Domicile of, 6. 

In what cases he can acquire*a new domicile, 17. « 

Settlement of property^n contemplation of^narriage, 65. 
Cannot ^i^ose of his propfrty by Will, 46. 

May appoint guardian to his children by Will, 47. 

' Incapable of taking probat^ 183. 

Incapable of administration, 189. ^ 

Method of plAbeding where minor is sole executor or sole 
• residnaiy legatee, 215. 

Method of proceeding where there are two or more minogexe* 

• outors or twpjsr more minor residnaiy legatees, 216.e 
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MOHAMMEDANS— Exempted from the operation of the Act, 3S1. 
MOTHER— * 

Bight to administration , 203. ^ 

Share in distsibution (see Dfstribution 

kOVEABL^S— * S j 
Definition of, 3. 

^accession to,» dependent on domicile, 5. 

Snoceseion to, ip absence of proof of domicile elsewhere, rega- 
leted by the law of British India, 19. 

May be made the subjeot of donatio mortis causd, 

NEXT OP KIN. 

Definition of consanqainity, 20. 

Lineal, 21. 

Collateral, 22. 

Ta^e exhibiting degrees, 24. 

May be joined with widow in administration, 202. * 

Kindred of equal degree equally entitled to administration, 204. 
Distribution among (jsee Distribution). 

NUNCUPATIVE WILL 
Who may make, 58. 

Most be made before two witn^ses pfesent at the same time, 53. 
Invalidated by lapse of tiipe, 53. 

OBLITERATION OP WILL— Effeet of, 58. 

. ONEROUS BEQU^T— 

* Must be accepted fully or not at all, 100. 

Of two, one may be acceg^e^^d the other refusedf 110. 

PAYI^ENT OF LEGWICIES. ' * 

"^^11 debts to be paid^ before legacies, 265. 

, Executor or ffdministrator not bound to pay legac^ies without 
f indemnity, 286. 

No preference to be shown to^ne legatee over annthrr, 287. 
Executor not bound to pay or deliver legacy Jill one ar after 

testator’s death, 297^ 

Of annuities (see Annuity), 

Procedure when minor is entitled to immediate payment or 
possession of bequest and there is no direction to pay any 
person on his beltalf, 308. 

PERPETUITY— 

Rale agfinst, 101. 
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PETITION FOB LETTEBS OF ADUINISTBATION— 

How madf and what it mnat coutaiD/'246. 

Most^be signed and verified bj {petitioner and pleader if any, 247. 
PanishmrnC for l^se averment, 249.^ t 

PETITION FOR PROBATE— ^ 

How made and what it must co^ntain, 244. , 

When translation of Will most bo annexed, 245. \ . 

*^ast bo signed and verified by petitioner and pleader if any, 247., 
Must be verified by one of the witnesses to the will, 243. 
Punishment for faLe averment, 249. ^ 

What stamp it requires (/^Schedule p. IZSj, 

PETITIONER (for Proii.\T£ of Letters of Administration)— 
r May bo esamiued by JuJ^e, 250. 

PORTIONER — Legacy to, not primd facie satisfied by portioti, 105. 

POSTHUMOUS CHILD — Entitled to distributive share eqnal'y with 
^ child born in father's lifetime, 23. 

POWER OF APPOINTMENT— 

Definition of, 5G. 

Revocation of Will made in exercise of, 50. 

POWERS OF EXECU;rOR OR ADMINISTRATOR— 

• In respect of causes of action surviving, and rents due at time 
of death. 207. 

In respect to demands^ and rights of action in favour o'* or 
against deceaf^d, 268. 

' In respect to disposition of deceased's properly, 269. 

PRIVILEGED WILLS AND CODICILS— " 

Who may make, 

May be in writing or by wr’ d of xnouEb, 53. 

. Rules for making and executing, 53. k- 
R ■evocation of, 69. 

Revival of, 60. 

PRORATE— 

Defitiifion of, 3. 

^ Can be granted only to executor appoiTit|d by WJl, 181. 

\ Appointment may be expr^s or implied, 162. 

\ Cannot be granted to minor, to lunatm, or married woman with- 
ont oon^i&t of her husband, IBS. 
several executors simultaneously or at different times, 184. 
May be granted separately to codicil discovered idler probate 

^pwiii ittK ■ ^ * 
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i>eOBATE — continued. 

Aocraal of reprotentalion to sttmviDg executors, 18C. 

Wliere differeut executors are appointed bj*Codici], probate of 


the Will must be reToked, 185.® ^ ^ 

Will from death If testator, 188? 

• Exuited. \ 

Ot^copy dl draft of lott will, 200. 

eft couteuts if ^ill be lost or destroyed, 200. 

Of cepy when ordinal exists, 210. 

To purpose specified ia will, 219. 

With exceptfon, 226. 

Of the rent of deceased’s estatf<) 228. 

Muy be altered aud amended, 232. • • 

May be revoked aud auuulled for jaat caus^, 234. 

CTICli. 

Jurisdiction of District Judge in respect to, 235. 

His powers as to, 230. 

May order any person to produce testamentary pape^, 237. 
Proceedings in respect grant of, 238. ^ 

Interference of Judge for protection of property, 239. 

Grant of, when testator ba^} property or fixed dwelling within 
jurisdiction of Judge, 24(2. « * 

When deceased had no such fixed abode, 241. 

CoDclusiveness of, 242. * 

Gonclusive^ss of application properly made and verified, 243. 
Petition for, 244. • 

When translfition of Will must be affixed to, 245. 

’Verification* of petition, 248. 

Punishment fof*mftkiDg llD^We|m6ut, 249. 

Examination of petitie!><er, 250. 

Caveat agaiast graat, 251. 

Form of, 252. 

Notico to caveator, 25^. 

Grant of, to be under seal oA the Court, 254. 

Form of grant, 254. ^ » 

Not to be granted till seven days after testator’s death, 258. 
Filing o^Wm, 259. 

Grantee has alone powhr to sue, 260. 

Procedure in^ contentions oases, 2^ ^ 

Payment to executor before probate, z62. 

Bight to recoup, 262. 

AppeJls from District Judges 263. 

Concurrent jurisdiction of High Court, 264. % 



gemer/l inibbx. 


156 

« 

PBOVINOE— Definition of, 8. 

PUBLICATION OF CITATION—How mad#, 260. 

• # 

fi^FUNDING^OF LEGACIES. 

Legatee be called dh to refand legacy is paid mider 
Judge’s order, 316. / ^ 

Not if legacy is paid volantariljr, sfi?. g ^ % 

WbeO each legatee is compellable to re^tmd in pro^^on, 31$. 
^ileland may be called for by creditor within two years afte 
death of testator, or one year after payment of legacy, 821 


RELIGIOUS USES — Bequest to, when void, 10^. 

c* 

BBNUlfCIATION BY EXECUTOR. 

Executor may be cited to renounce or accept, 193. 
Bennnciation may be made orally or in writiug, 194. . 

When made, precludes party from ever thereafter appl^ug fo: 

probate, 194. , * 

I!^ere executor fails to renounce or accept, letters of adminis 
' tration with Will annexed may be granted, 195. 


REVIVAL OF WILLS. 

May be revived by re-exeention, 60. 
Or by ^ Codicil proper\^ executed, 60. 
Extent of such revival, 60. 


REVOCATION OF GRANTS. # 

Grants may be revoked for just cause, 23^i 
What is just cause, 2 S 4 . . ^ 

Payment to executor or administrator before probate nr letter 
* of administration ^eToJ r^, 262. , 


REVOCATION OP WILLS. 

Bycmaniage, 56. 

By subsequent testamentary disposition, by firing, te|fring, o 
otherwise destroying, 57. • 

Revocation of privileged Wills,^ 59. 

How revohed Wills may be revived, 60. 


SAIL0R16 WXLL-^iaee Privileged Will). 

SATISPAOTaPON. * , 

De^ not satisfie^^ legacy to creditor, 164. 

^ Pomqn not satisfied by legacy to ohild) 165. 

SOLDIER’S WILL — (see Privileged Will), 
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/ffSOIFIC LEaACY." 

Definition of, 129* 

Property epeoifioally beqneethed to two or' more persons in ^ 
sacoession shall be retain^ in itforigi|ki|| forte, 184. 

Does 90 t fitgiteVith genera! Agacies, 188. 

Abates where assets ar^ insufficient to pay debts, 290. 

AsMiit^ ^ecqtor sufficient to transfer, 298. 

Ezecuto^ipt to be -called upon to exonerate specific jcgatees * 
fiDte any pledge, lien, or incnmbranoe, 154. 


TITLE TO SUBJECT OP BEQUEST 

Must be completed at cost oiiest^te 155 

TRANSLATION OF WILL. 


Mast be annexed to petition for probate or‘ administration 
^ Will is written in any langaage*bnt English, 245. 

Form^f verification where will is translated by a person other 
thautlie Court translator, 245. 


VERIFICATION— 


Of translation of Will, 245. 

Of petition for probate, 248. 

Of petition for administratioS, 247. 


VESTING OF LEGACIES. 

When payment or possession is postponed, 106. 

When legacy is cont^gent upon a specified uncertain event, 107. 
* When beqne^ is to such membess of a class as shall have 

• attained a particular age, 108. 

a 

.WIDOW. ^ 

JElight to admiwisiration, 201. ^ 

bare iu distribution (sea Distribution).* 


WIDOWB^. 

Bight of Bucoession to deceased's wife's estate, 48. 

^ * Right of administration to deoUMed's wife’s estate, 205.^ 

— ^See Married Woman), 

WILLS AND CODICILS. 

Definition of Will, 3. 

Definition of Codicil 
Who capable of makiDg, 4t>. 

Of married women, 46. ^ 

Of pert<As deaf, dumb, or blind, 46. 
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W1I<LS AND CODlciLS^ntinueif. 

Of persons ordinarily insane, 46. 

Of persons suffering from drunkenaess or tllnoss, 46. 

GaarXa]|p ^ppoiftted bx Will, 47. * 

Obtained by 6*004, coeipon, or importani^48^ 

Privileged Wills, 53. ^ • 

Execution of unprivileged Wills, 50. 

Execution of privileged Wills, 53.* * 

Bevocation or ^Hx^ration of Wills, 48. 

Bevival Wills, 60. 

Begulations lor preservation and inspection of, 260. 

* Addition of Codicil discovered subsequent to grant of adminii|^ 
trutien wkb Will annexed, 233. 

How proved (sea Probate), 

How construed {see Uomtruetion of Wills), 

WITNESSES TO WILL. 

Must be two at least, 50. . 

^ust have seen Will signed or received acknowledgement of 
signature, 50. 

Must sign the Will in presence of testator, 50. 

* Need not both be present at same time, 50. 

6oe at least must verify petition for probate, 248. 


8. DAVXBB, naanm, 122, w'. ^ohk axraxT, iw^AriBLD, Lo/po» 










